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CURRENT EVENTS. 





THe Campspett DisparmentT Case.—This 
long prosecution came to a termination the 
other day in a sentence suspending the re- 
spondent from practice for the period of ten 
days. Some of our readers may have forgot- 
ten the circumstances of the prosecution. 
Campbell was the lawyer who defended the 
murderer whose conviction of manslaughter 
so incensed the people of Cincinnati as to pro- 
duce the riot which ended in the destruction of 
the Court House of that city. He belonged to 
the class of lawyers known to the general public 
as criminal court shysters. The bar association 
of Cincinnati concluded that something must 
be done for the honor of the bar and the pro- 
tection of the community against the peculiar 
methods of this class of practitioners. They 
accordingly prosecuted him, on eight distinct 
charges, for professional misconduct, in the 
District Court of Hamilton county, Ohio, be- 
fore Judges Robertson, Conner and Maxwell. 
The prosecution dragged through several 
months, and the judges had the case under 
advisement for several weeks. A majority of 
the court acquitted him of all the charges ex- 
cept the first. This charge was that of com- 
pounding a felony. The court held that he 
was not guilty of the offense of compounding 
a felony, but that he was guilty of a miscon- 
duct in office, in that he used his power as 
prosecuting officer of the Police Court to 
further the collection of a debt in the in- 
terest of a client. Judge Maxwell dissented 
from the majority opinion as to the sixth 
charge, which was, that the respondent had 
suborned a witness to testify falsely in a case 
in the United States Court, he being of 
opinion that the respondent was guilty. The 
Cincinnati Law Bulletin contains a statement 
which we hope, for the sake of decency, is 
not true—that, after announcing their judg- 
ment, finding the respondent guilty of prosti- 
tuting the office of public prosecutor and the 
criminal justice of the State, to the collection 
of a private debt for a client, the judges 
stepped down from the bench, congrat- 
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ulated him and shook hands with him. 
The judgment was pronounced Tuesday, 
February 3d. On Wednesday the court an- 
nounced that the judgment of suspension had 
been remitted. On Thursday the court 
stated that it had addressed a note of apol- 
ogy to one of the relator’s counsel for a 
statement contained in the court’s opinion. 
On Friday the court modified its judgment 
in respect of the costs, so as to throw half 
the costs, amounting to about $1,000. on the 
relator. On Saturday, we are gratified to 
know, a bill of exceptions was pérfected and 
the court adjourned. If the court had been 
kept open until Monday, it seems not improb- 
able that a prolonged apology would have 
been addressed to Mr. Campbell, and the 
judgment set aside and a new judgment en- 
tered in his favor. The Law Bulletin does 
not state whether or not the court pronounced 
an eulogistic speech on Mr. Campbell, as the 
Arkansas judge did the other day in sentenc- 
ing a train robber. Gab. Pish. 





—_ 


PREFERENCE OF SvuiToRs FOR CHANCERY 
Covurts.—A recent editorial in the Canadian 
Law Journal shows that, in that country, 
whose High Court of Justice is modeled after 
the present system in England, and divided 
into three divisions, the Queen’s Bench, the 
Common Pleas and the Chancery Divisions. 
so that an action may be brought in either 
division, at the pleasure of the suitor, without 
reference to the nature of the action. a strong 
tendency exists to bring all actions in the 
Chancery Division. Our contemporary di- 
vines the cause of this in the fact that the 
judges in the Chancery Division are equity 
lawyers, who have had special training in that 
department of practice; but this manifestly 
does not answer the question, because if this 
were the only reason, it would result that the 
equity causes would generally be brought in 
the Chancery Division, and the law causes in 
one of the law divisions. The reason must 
be sought in something much deeper: it lies 
in the inherent difficulty of administering ac- 
curate and substantial justice in tribunals 
where the mode of trial is by jury. In the 
State of Tennessee, they have always had 
separate courtsof chancery. The experience 
of the profession in that State has been, that, 
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wherever the courts of law and the courts of 
chancery had concurrent jurisdiction, nearly 
all the actions were brought in the courts of 
chancery. If an experienced lawyer felt that 
his client had a good cause, founded upon un- 
doubted law, upon which he could conscien- 
tiously advise the bringing of an action, he 
preferred to bring it in a tribunal where the 
merits of the controversy would be carefully 
investigated by a trained judge, upon depos- 
itions which he could read and re-read until 
his judgment and conscience were sufficiently 
informed ; rather than submit it to the whim 
and caprice of twelve uninformed men, unac- 
customed to the sifting of evidence, hearing 
the testimony orally, and having no written 
report of it to aid them in their deliberation. ; 
many of them fretful and anxious to get back 
to their business, and consequently not paying 
much attention to the controversy, and others 
wheedled and cajoled by cunning advocacy. 
Jury trial in civil causes has had its day. It 
is an expensive burden upon the business 
community. It is, except lynch law, the most 
bungling system for administering accurate 
justice which the ingenuity of man could de- 
vise. 








NOTES OF RECENT DECISIONS. 





Hapeas Corpus—ConstITUTIONALITY OF THE 
Law or Arrest.—It is obvious that where a 
person arrested and committed by a magis- 
trate upon a charge of crime, sues out a habeas 
corpus to have the legality of the commitment 
inquired into by a superior court of record or 
a judge thereof, he will be entitled to be dis- 
charged, if the crime charged against him, is 
not a crime in point of law; and it will be no 
crime in point of law, if the statute or ordin- 
ance under which it is sought to be justified 
is unconstitutional, or ultra vires, and hence 
void. The court hearing the habeas corpus 
may thus be called upon to pass upon the 
validity of an act of the legislature, or of a 
municipal ordinance. It is seen that this, 
always a grave responsibility, is especially so 
where the decision of the court or judge un- 
der the habeas corpus, is not subject to re- 
view in a higher judicial tribunal. But 
where the writ is sued out in the Supreme 
Court of the State, as is frequently the, case, 
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that court does not feel the same difficulty of 
deciding any constitutional question involved ; 
and the books exhibit frequent cases where 
the proceeding has been removed per saltum, 
so to speak, from a justice of the peace to the 
Supreme Court by habeas corpus.' It also 
appears that courts of Misi Prius and the 
judges of such courts, especially the Federal 
judges, have exercised this power of passing 
upon the validity of State or municipal legis- 
lation, even in cases where no appeal lay 
from their judgment to the Supreme Court 
of the United States. Mr. Chief Justice 
Chase, at circuit, in a case which was proba- 
bly concocted for the purpose, in this way 
declared that the ousting ordinance of the 
Fourteenth Amendment of the Constitution, 
was not self-enforcing.” Mr. Justice Miller, 
in a like proceeding, examined into the valid- 
ity of the Missouri statute, prohibiting the 
manufacture and sale of oleomargerine, which 
had already been declared valid by the Su- 
preme Court of that State. That great judge 
had no doubt of his jurisdiction ; and though he 
affirmed every point of the Missouri decision, 
so far as it touched the Federal Constitution. 
he did not condescend to notice it, and it is 
not probable that he would have done so had 
his decision been the other way, although his 
own decision, if erroneous, could not have 
been brought to the Supreme Court of the 
United States for review.” 


—_-+--——_—_-@ 


TRANSFERABILITY OF BoAaRD OF TRADE 
MemBersuipPs.—In Barclay v. Smith,* the Su- 
preme Court of Illinois hold (Mulkey and 
Sheldon, JJ., dissenting) that certificates of 
membership in the Chicago Board of Trade, 
are in the nature of personal privileges, re- 
sembling memberships in Masonic lodges, so- 
cial clubs, churches, etc., and are hence not 
transferable. The opinion now delivered is 
delivered after a re-hearing. Mr. Justice 
Mulkey concurred in the former opinion, 
with some hesitation and doubt: but now he 


1 Ex parte Heilbron, 4 Pac. Rep. 648; Ex parte 
Schrader, 33 Cal. 279; Ex parte Smith, 38 Cal. 702; Ex 
parte, Cassinello, 62 Cal. 538. 

2? Caesar Griffin’s Case, Chase’s Decisions, 364, 425; 
8. Cc. sub.nom. Re Griffin, 25 Tex. Supp. 

3 Re Brosnahan, 18 Fed. Rep. 49. 


4 107 Til. 
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feels constrained to dissent to the conclusion 
of the majority, ‘‘as unsupported either by 
principle or authority.’’ The learned editor of 
the Legal Adviser, Chicago, takes the view 
that the majority opinion is unsound. 





Loca REsIpENCE OF A ForEIGN CorPora- 
‘ti0oN.—In Thomas v. Placerville, ete., Mining 
Co.,) an action was brought in one of the 
courts of California against an English corpo- 
ration which was doing business in that State. 
‘The defendant demurred to the complaint, and 
moved fora change of the place of trial from 
San Francisco to Eldorado, on the ground 
that the defendant resided in the latter 
county, and that the convenience of witnes- 
ses and the ends of justice would be promoted 
by the change. ‘This demurrer was held bad 
by the Supreme Court of California. The 
court laid down this principle: **A foreign cor- 
poration exists in and by. virtue of the law of 
a foreign country, and no statute of this State 
has ever given a local (county) residence to 
such a corporation, where alone it can be sued. 


State no more confers a county residence upon 
it than does the comity which permits it to ap- 
ply to our courts for the enforcement of a con- 
tract or the redress of a wrong.”’ 
guage of the same court in a previous case 
that ‘‘every corporation has some locality 
where its principal office or place of business 
is established, and it may properly be said to 
‘reside’ at such locality, etc.,? was used with 
reference to a domestic corporation.”” ‘‘A 
foreign corporation,’’ the California court 
now say, ‘‘may be sued here, not because 
it resides here, but because it has chosen to 
do business here by its agents. Its home is 
in the country where alone it has its being. 
As it resides, if anywhere, out of the State, 
an action against it may be tried in any 
county designated by the plaintiff ;’ this, of 
course, subject to the right of the corporation 
defendant to move for a change upon sufficient 
showing.”’ 


14Pac. Rep., 641. 
2 Jenkins v. California Stage Co., 22 Cal. 538. 
3 Code Civil Proc. 395. 





The lan- | 





WANT OF KNOWLEDGE AS A DEFENSE 
IN ACTIONS FOR NEGLIGENCE. 





. Case of Sherwood v. District of Columbia. 
. Observations upon this Question. 
. In Case of Injuries by Domestic Animals. 
. Restraint of other Dangerous Agencies. 
5. Negligence of Street Railway Companies allow- 
ing Defects in Track. 
§ 6. Negligence of Trustees of Public Works. 
§ 7. In Cases which Concern the Negligence of Mu- 
nicipal Corporations. 


OO m 
m- Ooh 


§ 1. Case of Sherwood v. District of Colum- 
bia.—In Sherwood v. District of Columbia,! it 
appeared that the authorities of the District 
of Columbia had covered a well located on 
the public highway, in which was placed a 
pump for the use of the public, with a wooden 
platform, and that upon this was laid a brick 
pavement even with the level of the sidewalk. 
The plaintiff had frequently used the pump, 
and there was nothing to lead one to suspect 
any danger or defect about it. On the dayin 
question, while in the act of using the pump, 
the pavement over the platform suddenly 
gave way, precipitating plaintiff to the bot- 
tom of the well. It was in evidence that the 


.. | district authorities had not for nine y 
Its liability to be sued in the courts of this | eaagpletar cate mnabariaglesnmsagh gegen Aro 


any examination or repair of the platform. 
By the court below it was held that express 
notice must be brought home to the District 
of the defect in the covering of the well; but 
it was held, on appeal, that the District was 
bound to know that the platform was of per- 
ishable material, and to watch over it and keep 
it in repair; that having left it without ex- 
amination for nine years until it became a man- 
trap, with the assurance to the public of se- 
curity, there was such delinquency as rendered 
the District liable in damages. 

In the opinion of the court, which is deliv- 
ered by Cartter, C. J., no authorities are cited, 
but the following language is used: 

“Is the District under the law chargeable with 
knowledge of the condition of this structure? 
They put it there and they covered itup: they dug 
a hole thirty feet deep below it; they put the brick 
upon the wood with the knowledge that the latter 
was perishable. They ought to have known that 
when they laid these wooden structures upon which 
the sidewalk was subsequently laid, they were lay- 
ing something certain to decay. And although 
bound to know that this platform was liable to de- 
eay, the District made no examination of it for 
nine years! Here was a complete man-trap, with 


113 Wash. Law Rev. ils. 
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the assurance to the public of security. We hold 
that the knowledge of these facts was all the notice 
that was required in thiscase. Where the city con- 
structs a thing of this kind, it becomes their duty 
to watch over it, to protect the public, or abide the 
consequences.”’ 


§ 2. Observations upon this Question.—This 
language suggests a principle which is plainly 
founded in common sense. It is, that where 
a person, or corporation, is bound to take 
care that a certain injurious, result does not 
happen, he, or it, cannot take shelter behind 
a want of knowledge, which want of knowl- 
edge is the result of negligence; the sound 
principle being that, in a juridical sense, neg- 
ligent ignorance is equivalent to actual knowl- 
edge. But it will unfortunately be found, on 
an examination of the English and American 
eases, that they do not uniformly sustain this 
rule; and the reason why they do not, is not 
to be found in any practical difficulty in 
making the rule uniform in its application, 
but is to be found in other causes. If the 
question is examined historically, it will be 
found that the existing law of negligence, ex- 
cept in the matter of bailments, has grown up 
almost entirely within the last hundred years. 
It will also be found that, outside of the 
law of bailments, the idea that a man was not 
to blame for what he did not know, was gen- 
erally accepted by the early jurists. 

§ 3. In Case of Injuries by Domestic Ani- 
mals.—This will plainly appear from a consid- 
eration of what has always been the law 
touching injuries committed by domestic ani- 
mals. The gist of such an action at common 
law has always been a scienter in the defend- 
ant, that is, a knowledge of the mischievous 
propensities of the animal.? It is otherwise 
as to animals fere nature, such as lions, ti- 


2 Anon v. Dyer, 25 b. pl. 162; Bull. N. P. 77; Smith 
v. Pelah, 2 Strange, 1264; Jenkins v. Turner,1 Ld. 
Raym. 109; Rex v. Huggins, 2 Ld. Raym. 1574, 1583; 
Com. Dig., ‘Action upon the Case for Negligence,” A. 
5; 1 Hale P. C. 430; Seetchet v. Elpham, Freem. C. B. 
534; Mason v. Keeling, 12 Mod. 332; s. c., 1 Ld. Raym. 
606; Bayntine v. Sharpe, 1 Lutw.90; May v. Burdett,9 Q. 
B. 101; s. c.,1 Thomp. Neg. 174; Earl v. Van Alstine, 
8 Barb. 182; Van Leuven v. Lyke,1 N. Y. 515; s.c., 2 
Thomp. Neg. 188; Hinsley v. Wilkinson, Cro. Car. 387; 
Cooper v. Marshall, 1 Burr. 259; Bowlston v. Hardy, 
Cro. Eliz. 547; s. C., sub. nom. Boulston’s Case,5 Co. 
105; Bac. Abr. tit. “Game ;” Arnold v. Norton, 25 Conn. 
92; Charlwood v. Greig, 3 Car. & Kir. 46; Woolf v. 
Chalker, 31 Conn. 131; Loomis v. Terry, 17 Wend. 496; 
Kittredge v. Elliott, 16 N. H. 77; Fleeming v. Orr, 2 
Macq. H. L. Cas. 14; 8s. C., 29 Eng. Law & Eg. 16; 
Buckley v. Leonard, 4 Denio, 500; Wheeler v.’ Brant, 





gers, bears, and the like, for these have a nat- 
ural propensity to do mischief.’ 

§ 4. Restraint of other Dangerous Agencies. 
—The rule which applies to injuries ~by do- 
mestic animals, that there is no liability unless 
the owner or keeper had knowledge of their 
mischievous propensities, has been supposed 
by a judge of reputation to apply to cases 
where a person introduces upon his premises 
a substance or agent which afterwards, in con- 
sequence of its inherent qualities, causes in- 
jury to another.‘ In that case a common 
carrier was held not chargeable with notice of 
the contents of a package of goods committed 
to him for carriage, nor was he required, in a 
case free from suspicion, to require informa- 
tion as to the contents of the package offered, 
as a condition of carrying it. The pack- 
age was a can of nitro-glycerine, which had 
been transported by the defendants as express 
carriers, and delivered to the plaintiff as a 
warehouseman, in whose warehouse it had ex- 
ploded, causing great damage. It was held 
that the express carriers, having no knowl- 
edge of the contents of the package, were 
not liable. 

§ 5. Negligence of Street Railway Companies 
allowing Defects in Track.—Where the ques- 
tion concerns the liability of a street railway 
company for an injury which has been pro 
duced by a defect in its track, laid upon the 
public highway, it is justly held that if the 
defect which produced the injury was visible, 
it is not necessary to show that notice of it was 
communicated to the company. <A want of 
knowledge of such a defect is prima facie 
evidence of negligence, as much as an omis- 
sion to repair it after notice would be. The 
presumption of negligence is complete when 
it appears that the defect existed, and that an 
injury was caused thereby.’ This application 
of doctrine, it is conceived, can be properly 
made only in cases where the defect is of such 


23 Barb. 324; Coggswell v. Baldwin, 15 Vt. 404; Pick- 
ering v. Orange, 2 Ill. 338, 492; Cockerham vy. Nixon, 
11 Ird. L. 270. 

3 Hale P.C. 430; Earl v. Van Alstine, 8 Barb, 630; 
8. C., 1 Thomp. Neg. 182; Rex v. Huggins, 2 Ld. Raym 
1574, 1583; and many other authorities. 

4Parrot v. Barney, 2 Abb. U. 8. 197, 213; s. c.,1 
Deady, 405; 1 Sawyer, 423; s. C., affirmed sub. nom., 
The Nitro-Glycerine Case, 15 Wall. 524; s.c., 2 Thomp. 
Neg. 42. 

5 Worster v. Forty-Second Street R. Co., 50 N.Y. 
203; approving Fash v. Third Ave. R. Co., 1 Daly, 148, 
which is to the same effect. 
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a character that it may well have continued 
for a considerable length of time,—as where 
the street railway company allowed its rails to 
become worn and split so that splinters pro- 
jected therefrom, one of which was thrust 
into the foot of a fireman while on duty ;° 
or, where, in consequence of a sinking of 
the pavement, a spike in a rail was left pro- 
truding, in consequence of which the carriage 
of a traveller was overturned.’ These cases 
necessarily proceed upon the principle that 
the street railway company is under a contin- 
uing duty of inspection, from which it follows 
that ignorance itself is presumptively the re- 
sult of a neglect of duty. 

§ 6. Negligence of Trustees of Public Works. 
—In a leading case it was laid down by the 
judges of England and by the House of 
Lords, that incorporated trustees having in 
charge a particular public work, such as a 
dock or harbor, from which they collect tolls 
from persons using the same, which tolls are 
applied to the improvement of the work, are 
liable in their corporate character to a person 
thus using the work, who has sustained dam- 
age in consequence of its being suffered to 
get out of repair; and, as such trustees are, 
from the very nature of the duties which they 


have assumed, bound to a continued inspec- | 


tion of the ;work, to the end that it be not 
suffered to get out of repair, it is not neces- 
sary, in order to charge them with liability, 
to show that, in point_of fact, they had know]l- 
edge of the existence of the defect which pro- 
duced the injury; since they were under the 
duty of knowing it, and where there is a duty 
of knowing, negligent ignorance is equivalent 
in law to actual knowledge. In the opinion of 
the judges given in answer to the questions of 
the Lords, Mr. Justice Blackburn said: ‘‘As- 
suming it was the duty of the trustees to take 
care that the dock was in a fit state, it seems 
clear that if they, by their servants, had the 
means of knowing that the dock was in an 
unfit state, and were negligently ignorant of 
its state, they did neglect this duty, and did not 
take reasonable care that it was fit.’”’* Lord 
Cranworth, L. C., in his opinion, said: ‘‘If 
the knowledge of the existence of the mud 


6 Rockwell v. Third Ave. R. Co., 64 Barb. 438. 

7 Fash v. Third Ave. R. Co., 1 Daly, 148. See also 
Lowrey v. Brooklyn, ete. R. Co., 4 Abbott (N. C.), 32. 

8 Mersey Docks v. Gibbs, L. R. 1 H. L. 98; s. c.,1 
Thomp. Neg. 581, 596. 








bank made them responsible for the conse- 
quence of not causing it to be removed, they 
must be equally responsible if it was only 
through their culpable negligence that its ex- 
istence was not known to them.’’ * 

§ 7. In Cases which Concern the Negligence 
of Municipal Corporations.—The most fre- 
quent application of this doctrine to be met 
with in the books, is found in cases where it 
is sought to charge municipal corporations 
with liability for damages which have accrued 
from the fact of their highways being out of 
repair. The general rule under this head 
may be stated to be, that such a corporation 
is not answerable for damages caused by a 
defective condition of its highways or bridges, 
unless,—1. Such defect has been produced 
by its own act ;!’ or, 2. Unless it had received 
actual notice of such defect and a reasonable 
time had elapsed before the accident hap- 
pened to have enabled it to repair the same 
by the exercise of reasonable diligence ;"' or, 
3. Unless such time had elapsed between the 
happening of the defect and the accident, 
that the corporation might, by the exercise of 
reasonable diligence, have discovered the de- 
fect and repaired it." The last proposition, 
it will be perceived, charges a municipal cor- 


* Ibid. 1 Thomp. Neg. 611. 

” Brooks v. Somerville, 106 Mass. 271; Monies vy. 
Linn, 119 Mass. 273; s. C., 121 Mass. 442; Alexander v. 
Mount Sterling, 71 Ill. 366; Springfield v. LeClaire, 49 
Ill. 476; Chicago v. Johnson, 53 Ill. 91; Crosby v. Bos- 
ton, 118 Mass. 71, 74; Rowe v. Portsmouth, 56 N. H. 
291; Fort Wayne v. De Witt, 47 Ind. 391. 

11 Ft. Wayne v. De Witt, 47 Ind. 391. 

2 Barrett vy. St. Joseph, 53 Mo. 290; Schweickhardt 
v. St. Louis, 2 Mo. App. 571; Doherty v. Waltham, 4 
Gray, 596; Harper v. Milwaukee, 30 Wis. 365; Prideaux 
v. Mineral Point, 48 Wis. 513; s. c.,6 Cent. L. J. 428; 
Mack v. Salem, 6 Or. 275; Dorlon v. Brooklyn, 46 Barb. 
604; Sweet v. Gloversville, 12 Hun, 302; Wilson v. 
Watertown, 3 Hun, 508; Todd y. Troy, 61 N. Y. 506; 
McGinity v. New York, 5 Duer, 674; Hart v. Brooklyn, 
36 Barb. 226; Seaman v. New York, 3 Daly, 147; Bush 
v. Geneva, 3 N. Y. 8. C. [T. & C.] 409; Chicago v. Lang- 
lass, 66 Ill. 361; Peru v. French, 55 Ill. 317; Reed vy. 
Northfield, 13 Pick. 94; Doulon y. Clinton, 33 Towa, 
397; Rowell v. Williams, 29 Iowa, 210; Boucher v. New 
Haven, 40 Conn. 456; Bill v. Norwich, 39 Conn. 222; 
Rice vy. Des Moines, 40 Iowa, 641; Clark v. Corinth, 41 
Vt. 449; Ozierv. Hinesburgh, 44 Vt. 220; Hume v. New 
York, 47 N. Y. 639; Jansen v. Atchison, 16 Kan. 358; 
Chicago v. Murphy, 84 Ill. 224; Fathey v. Harvard, 62 
Tll. 28; Lobdell v. New Bedford, 1 Mass. 153; Harri- 
man Vv. Boston, 114 Mass. 241; Howe v. Plainfield, 41 N. 
H, 135; Hubbard v. Coneord, 35 N. H. 52; Ward vy. 
Jefferson, 24 Wis. 342; Colby v. Beaver Dam, 34 Wis. 
285; Goodno v. Oshkosh, 24 Wis. 549: s. c. sub 
nom. Goodnough v. Oshkosh, 28 Wis. 300; Hall vy. Fond 
du Lac, 42 Wis. 274; Mosey v. Troy, 61 Barb. 581; 
Reinhard v. New York, 2 Daly, 243; Manchester v. 
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poration with responsibility for negligent ig- 
norance, such as attaches to natural persons. 
Some of the cases put its liability expressly 
on this ground,” and others reach the same 
result by saying that, under such circum- 
stances, notice will be conclusively pre- 
sumed." Others say that ‘‘if the defect be 
open and notorious, notice is presumed,’’™ 
or, that ‘‘an omission to know it is prima 
facie negligence,’’® 

Concerning the evidence of notice in these 
cases, it is held that notice will be inferred, 
if the defect in the street or sidewalk had 
existed prior to the accident for a considera- 
ble length of time,” or so long as to render 
it notorious ;'* as, inone case, three years ;! 


Hartford, 30 Conn. 118; Townsend vy. Des Moines, 42 
Iowa, 657; Schmidt v. Chicago, ete. R. Co., 83 Ill. 405; 


Chicago v. McCarty, 75 Ill. 602; Cusick v. Norwich, 40 | 


Conn. 375; Chicago v. Fowler, 60 Ill. 322; Chicago v. 
Crooker, 2 Bradw. 279; Weightman vy. Washington, 1 
Black, 39; Noble v. Richmond, (Va. Ct. App. 1879) 7 
Reporter, 478; Atlanta v. Perdue, 53 Ga. 608; Fort 
Wayne v. De Witt, 47 Ind. 391, 

13 Rice v. DesMoines, 40 Ia. 641; Barnes v. Newton, 
46 Iowa, 567; Cleveland y. St. Paul, 18 Minn. 279; 
Hoover v. Barkhoof, 44 N. Y. 113, 125, per Earl, C.; 
Baucher v. New Haven, 40 Conn. 456; Cusick v. Nor- 
wich, 40 Conn. 375. 

14 Day, J., in Rice vy. Des Moines, 40 Lowa, 641. 

4 Lindholm vy. St. Paul, 19 Minn. 245. 

16 Rockwell vy. Third Avenue R. Co., 64 Barb. 438; 
8. C. affirmed, 53 N. Y. 625. 

7 Lindholm vy. St. Paul, 19 Minn. 245; Reed v. North- 
field, 13 Pick. 94; Harriman v. Boston, 114 Mass. 241; 
Howe v. Lowell, 101 Mass. 99; Donaldson v. Boston, 16 
Gray, 508; Hume v. New York, 47 N. Y. 639; Me- 
Laughlin v. Corry, 77 Pa. St. 109; Goodno v. Oshkosh, 
28 Wis. 300; Holt v. Penobscot, 56 Me. 15; Springfield 
v. Doyle, 76 Ill. 202; Rockford v. Hildebrand, 61 Ill. 
155; Bill v. Norwich, 39 Conn. 222; Manchester v. Hart- 
ford, 30 Conn. 118; Galesburg y. Higley, 61 Ill. 287; 
Crosby v. Boston, 118 Mass. 73; Rowe v. Portsmouth, 
56 N. H. 291. 

18 Requa v. Rochester, 45 N. Y. 129; Hart v. Brook- 
lyn, 36 Barb. 226, 229; Todd v. Troy, 61 N. Y. 506; 
Doulon v. Clinton, 33 Iowa, 397. Some exceptions have 
been admitted to this rule. Barnes vy. Newton, 46 
Towa, 567; Cleveland vy. St. Paul, 18 Minn. 279. In 
Wisconsin it has been stated that, where the defect was 
not the result of a sudden catastrophe, such as a flood, 
the very fact of its existence is conclusive evidence of 
the lack of ordinary care. Ward v. Jefferson, 24 Wis. 
342. Compare McCabe v. Hammond, 34 Wis. 590. In 
New York it has been held that if the defect was the 
work of a trespasser, the notice must be proved,fal- 
though the defect had existed foralongtime. Giffin 
v. New York, 9 N. Y. 456: s. c., Seld. Notes, 223; Wal- 
lace v. New York, 2 Hilt. 440; s.c.;18 How. Pr. 169. 
But this decision is wholly out of line and un- 
sound, because it ignores the paramount duty of the 
city to keep its streets safe and unobstructed for travel,* 
irrespective of the cause of obstruction, whether from 
the negligence of its own officers, the action of the ele- 
ments, or the work of trespassers. 

39 Barstow v. Berlin, 34 Wis. 357. , 





in another case, two months ;” in other cases, 
several months ;*! in another, two or three 
weeks ;” and in case of a visible obstruction 
to a crowded and fashionable thoroughfare of 
a large city, two days.” Circumstances may 
also exist, under which notice will be inferred 
without the lapse of any time. A road over- 
seer, for example, must know that the road 
will be blocked by a heavy fall of snow.” 
Express notice is proved in various ways, as 
by a resolution of the city council to repair 
the defect,” or by the fact that another per- 
son had been injured in consequence of the 
same defect.” Notice to the chairman of the 
board of town supervisors,” and, in Maine, 
notice to some of the principal citizens,* is 
evidence of express notice ; but not in Massa- 
chusetts,” nor in Iowa,” nor, as a matter of 
law, in Connecticut.*! 
; Seymour D. THompson. 
St. Louis, Mo. 


2 Market v. St. Louis, 56 Mo. 189. 

21 Hall v. Fond du Lac, 42 Wis. 274; Chicago v. 
Crooker, 2 Bradw. 279. At least this will be sufficient 
to warrant a jury in inferring notice. Nevin v. Roches- 
ter, 19 Alb. L. J. 315. 

22 Atlanta v. Perdue, 53 Ga. 607. 

23 Chicago v. Fowler, 60 Ill. 322. 

24 McCabe v. Hammond, 34 Wis. 590. 

2% Erd v. St. Paul, 22 Minn. 443. 

26 Chicago v. Powers, 42 Ill. 169. 

27 Jaquish vy. Ithaca, 36 Wis. 108. Contra, the fact 
that two town trustees saw a defect was not notice to 
thetown. Bush vy. Geneva, 3N. Y.S. C. (T. & C.) 409. 
Notice to a single alderman has been held not enough. 
Peach v. Utica, 10 Hun, 477. 

23 Mason v. Ellsworth, 32 Me. 271; Tuell v. Paris, 23 
Me. 29. But after notice, the obstructions are to be 
removed, or the repairs made by the appropriate offi- 
cers of the town ina reasonable time. The law imposes 
no duty upon an inhabitant of the town, not a town 
officer, who perceives an obstruction in the highway to 
remove it; therefore in the trial of an action against a 
town for an injury occasioned by reason of an obstruc- 
tion suffered to remain in a highway, it is erroneous to 
instruct the jury that “notice of a defect to any inhab- 
itant of the town, of sufficient intelligence to know and 
appreciate the danger, and for a suflicient length of 
time to enable such a person, by the use of due dili 
gence, to remove it, or to give notice to other inhab 
itants of the town of its existence, so as to enable them 
to remove it, ifthe person to whom the defect was 
first known was not a competent or suitable person to 
do it, was all the law required.”” Ham v. Wales, 58 
Me. 222. Where numbers of the inhabitants of the 
town were concerned in placing the obstruction which 
caused the accident, across the highway, of whom-one 
at least was a man of substance, and the obstruction 
was left by all fora time, during which the accident 
happened, it was held that the notice was sufficient to 
render the town liable. French y. Brunswick, 21 Me. 
29. 
2 Donaldson v. Boston, 16 Gray, 508. 
% Cramer vy. Burlington, 39 Iowa, 512. 
31 Bill v. Norwich, 39 Conn. 222. 
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STATE SOVEREIGNTY SUPERIOR TO 


THE COURTS. 





In 1839 Daniel Webster answered by letter 
an inquiry of Baring Brothers & Co., of Lon- 
don, as to whether State debts could be col- 
lected by law. Among other things he said: 
‘‘Any failure to fulfil its [State’s] under- 
takings would be an open violation of public 
faith, to be followed by a penalty of dishonor 
and disgrace, a penalty, it may be presumed, 
which no State would be likely to incur.” 
This great statesman could not have written 
that clause a few years later, because several 
of the States.partially repudiated their debts, 
and the ‘‘plighted faith of the State,’’ proved 
to be of no consideration. While the letter 
did not say in so many words, that a State 
cannot be compelled to pay its debts, yet 
such was its implication. The United States 
have adopted the doctrine of England,' that 
when a duty has to be performed, the courts 
have no power to compel the Crown; that 
over the sovereign the courts have no power.’ 
This doctrine is not in accord with the opin- 
ion of some of our jurists, who believe that a 
contrary doctrine should prevail, and cite 
decisions of the United States Supreme 
Court, which seem to uphold a contrary view. 
Within a few months past it has been decid- 
ed in Virginia that a citizen may sue his own 
State in the Federal Circuit Court.* 

Under the civil law, a sovereign was sub- 
ject to actions, either in tort or on contract 
as a citizen. Before the time of Edward I, 
the English law contemplated the suing of 
the sovereign the same as any person.? At 
Rome during the middle ages, the Rota was 
established and had jurisdiction of interna- 
tional controversies among European govern- 
ments. Edward I asserted that he, being 
the sovereign, was above the laws of the 
kingdom.’ Since his time, the doctrine of 
the common law has been, that a State can 
not be sued on its contracts except by its own 
consent. In 1793, the United States Supreme 
Court decided that, under the Constitution, 


1 United States v. Lee, 106 U. S. 207. 

2 Queen v. Commissioners, 7 Queen’s Bench, 394. 
8 Harvey v. Virginia, 20 Fed. Rep. 411. 

4 Brown’s Case, 6 Court of Claims, 192. 

5 Chisholm v. Georgia, 2 Dal. 460. 

6 Duponceau on U. S. Courts, 86. 

7 Hume’s England, Vol. 1, 306. 





one who was not a citizen of Georgia might 
compel that State to pay her debts by action 
at law.® 

In 1798, the eleventh amendment to the 
Constitution was adopted, which provides 
that ‘‘the judicial powerof the United States 
shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted 
against one of the United States by citizens 
of another State, or by citizens or subjects of 
any foreign State.’’ This amendment does 
not, however, prevent a State’s being sued in 
admiralty.” After this amendment was 
adopted, it was decided that it applied to 
suits already pending, as well as to those to 
be commenced in the future; and hence six 
cases of citizens against the States were dis- 
missed.” 

In England ‘the Petition of Rights has been 
extended by statute,” and now it is as nearly 
as extensive against the sovereign as the civil 
law. A creditor of the Crown files his peti- 
tion with the British Secretary of State, ask- 
ing to sue the sovereign; the Queen grants 
the prayer, and the action proceeds as against 
an individual.” 

In 1855 the United States established 
a court of claims.!’ The statute provides 
that this court shall ‘‘hear and deter- 
mine all claims founded upon any law of 
Congress, or upon any regulation of an exec- 
utive department, or upon any contract ex- 
pressed or implied, with the government of 
the United States.”’ In 1864 this act was 
amended, so that the remedy was taken away 
in all ‘‘claims against the United States grow- 
ing out of the destruction of, appropriation 
of, or damage to property by the army or 
navy, any part of the army or navy, engaged 
in the suppression of the rebellion, from the 
commencement to the close thereof.’’* No 
action of tort is maintainable against the 
United States in the court of claims.” A for- 
eigner can sue the United States, provided 
his nation allows a reciprocal action at law 
by a citizen of this Government.” 

The ‘‘plighted faith’’ of a sovereign State 


8 Chisholm vy. Georgia, 2 Dal. 419. 

® Ex parte Madrazzo, 7 Pet. 627; 3 Story on Const. 
10 Hollingsworth v. Virginia, 3 Dal.'320. 

1123 & 24 Vict. c. 34. 

12 United States vy. Lee, 106 U. 8. 205. 

13 10 Stat. 612. 

1413 Stat. 381. 
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of this Union, is all the security one has i” 


making contracts with it. An action at law 
will not lie. ‘“Those who deal in the bonds 
and obligations of a sovereign State are aware 
that they must rely altogether on the sense of 
justice and good faith of the State;’’” that 
‘*it is an established principle in all civilized 
nations, that a sovereign cannot be sued in 
its own courts, or in any other, without its 
consent and permission.’’'* 

In order to provide for the enforcement of 
State contracts, some of the States have 
established courts similar to the United 
States Court of Claims. In 1832 the Consti- 
tution of Mississippi provided that the legis- 
lature ‘‘should direct in what manner the 
State might be sued. In 1835 the legislatare 
made the clause effective by appropriate leg- 
islation.” In 1871 this law was incorporated 
into the code.” In 1877, Illinois established 
a ‘commission of claims,’’ where claims 
against the State may be adjudicated.”" Ala- 
bama has a law providing the manner of 
suing her.” If the State does not give her 
consent to be sued, there is no remedy to 
enforce the payment of her obligations. The 
law inflicts no punishment for the neglect of 
a governor of a State, or for his refusal to 
perform a duty. The Federal government 
has no power to impose on-a State officer, as 
such, any duty whatever, nor compel him to 
perform it.” Actions have been, and may 
be, entertained in the United States Supreme 
Court against States, concerning questions of 
sovereignty.“ In regard to sovereignty the 
United States Supreme Court has held that, 
when a State goes into the markets of the 
world and borrows money, she lays aside her 
sovereignty, and becomes in position the 
same as an ordinary civil corporation, or an 
individual, and is bound accordingly.” There 


4 Langford v. United States, 101 U. S. 345. 

16 United States v. O’Keefe, 11 Wall. 179. 

17 Bank of Washington v. State of Arkansas, 20 How. 
531. 

18 Beers v. Arkansas, 20 How. 529. 

19 Farish v. State, 4 How. (Miss.) 170. 

2%” Whiting v. State, 52 Miss. 732. 

Hurd’s Stat. (1882), 267, c. 26 a. 

2 Code 1867, sec. 2783 a. 

2% Kentucky v. Dennison, 20 How. 531. 

*% Cohen v. Virginia, 6 Wheat. 378; Missouri v. Iowa, 
7 How. 660; Georgia v. Alabama, 23 How. 505; Virginia 
vy. West Virginia, 11 Wall. 54; South Carolina v. Geor- 
gia, 93 U.S. 14. 

% Davis v. Gray, 16 Wall. 232; Murray v. Charleston, 
96 U.S. 445; Hall v. Wisconsin, 103 U.S. 11. » 





is this difference, however: An individual, or 
civil corporation can be sued on their con- 
tracts in any proper court, whereas the State 
can be sued only in a court of its own selec- 
tion, or it can resume its sovereignty and re- 
fused to be sued at all. 

In October, 1882, in the case of Antoni vy. 
Greenhow,” Justice Matthews concurred in 
the decision of the Supreme Court, and said, 
in a separate opinion: ‘‘If the State fur- 
nishes a remedy by process against itself or 
its officers, that process may be pursued, be- 
cause it has consented to submit itself to that 
extent to the jurisdiction of the courts; but 
if it wishes to withdraw its consent by refusal 
of all remedies, it is restored to the immunity 
from suit, which belongs to it as a political 
community, responsible in that particular to 
no superior.’’ 

In the suit of Elliot against the auditor and 
treasurer of Louisiana,” in the Federal Circuit 
Court to collect bonds issued by that State, the 
judge said that the question presented was 
political rather than judicial, and could not 
be adjudicated in the courts. This case was 
taken to the United States Supreme Court, 
and affirmed March, 1883. Chief Justice 
Waite said that the remedy asked, that is, to 
compel the State to pay as per contract, in 
order to be completed, would require the court 
to assume the executive authority of the State. 
That the political power cannot be thus ousted 
of its jurisdiction, and the judiciary set up 
in its place.* 

In two other cases of New York and New 
Hampshire against Louisiana,” it was held 
that one nation may make a demand of another 
for the payment of its debts owing by the lat- 
ter to citizens of the former; but the States 
of this Union are not nations, either as be- 
tween themselves or toward foreign nations. 
That the effect of the eleventh amendment to 
the Constitution, was simply to revoke the new 
right that had been given, and prohibit all 
suits against a State by or for citizens of other 
States or aliens, without ‘the consent of the 
State to be sued. 

In judgments rendered in the United States 
Court of Claims, and in State courts of sim- 


26 15 Chic. Leg. News, 226. 

7 15 Chie. Leg. News, 215. 

8 Thid. 

2108 U.S. 76; s. c., 15 Chic. Leg. News, 215. 
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ilar nature, no execution is issued. And it 
seems that the only security given by States 
on their contracts is ‘‘plighted faith.”’ 
D. H. Pinerey. 
Bloomington, Ill. 











HABEAS CORPUS NOT A WRIT OF ERROR. 


EX PARTE CROUCH.* 





Supreme Court of the United States, Nov. 10, 1884. 


HaBEAS Corpus—Innocence of Charge no Cause 
for Writ to Issue in Another Jurisdiction.—A prisoner 
in the custody of a State court of competent jurisdic- 
tion, not illegally asserted, cannot be taken from that 
jurisdiction and discharged on habeas corpus issued by 
a court of the United States, simply because he is not 
guilty of the offense for which he is held. The right of 
the prisoner to a discharge depends alone upon the 
sufficiency of his defense to the information under 
which he is held, and whether this is sufficient or not 
is for the court which tries him to determine. 


Motion for leave to file petition for a writ of 
habeas corpus. 

Win. L. Royall, for motion. 

WalrE, C. J., delivered the opinion of the Court: 

This petition is denied. The general revenue 
law of Virginia provides that no person shall do 
business in the State as a ‘sample merchant” un- 
til he has obtained a license therefor, on payment 
of a tax of $75, and that if he does he shall pay a 
fine of $500 for the first offense, and $600 for each 
succeeding offense. Acts Va. 1884, ce. 445, §§ 30, 
31, pp. 578, 579. The petitioner has been informed 


against, and is now held in custody for trial by: 


order of the hustings court of the city of Rich 
mond, for a violation of this law. According to 
the statements in the petition presented to us, the 
defense of the petitioner, upon the trial of that 
case, will be a tender by him, before commencing 
business, to the proper revenue officer of the State, 
of the amount of the required license tax, in cou- 
pons cut from State bonds, which the State when 
it issued the bonds agreed should be receivable in 
payment of all State dues; and a refusal of the of- 
ficer to accept the tender and give a proper cer- 
tificate therefor, because by a statute enacted after 
the issue of the bonds the tax-receiving ofticers 
were prohibited from taking the coupons for this 
tax. The right of the petitioner to a writ of ha- 
beas corpus from this courtis put in the petition on 
the ground that the petitioner is detained in cus- 
tody by the State court in violation of the consti- 
tution of the United States, because the statute 
which prohibits the officer from accepting the 
coupons impairs the obligation of the contract of 
the State to receive them, and is on that account 
inoperative and void, by reason of the provision of 


*S.c. 5 Sup. Ct. Repr. 96. 





the constitution which precludes the States from 
passing such laws. 

It is not claimed that the law which imposes the 
tax and fixes the penalty for doing business with- 
out its payment is unconstitutional. Neither is it 
pretended that the hustings court has not plenary 
jurisdiction for the trial of persons charged with a 
violation of the law. The petitioner is, therefore, 
in the custody of a State court of competent juris- 
diction, and held for trial upon an information for 
violating a criminal statute of the State. Heseeks 
to be discharged by habeas corpus, not because, if 
guilty of the charge which has been made against 
him the court is without jurisdiction to hold him 
for trial and to convict and sentence him, but be- 
cause, as, he alleges, he has a valid defense to the 
charge, which grows out of a provision in the con- 
stitution of the United States; and, for this reason, 
he insists he is detained in violation of the consti- 
tution. It is elementary learning that if a prisoner 
is in the custody of a state court of competent jur- 
isdiction, not illegally asserted, he cannot be taken 
from that jurisdiction and discharged on habeas 
corpus issued'by a court of the United States, simply 
because he is not guilty of the offense for which he 
is held. A& questions which may arise in the or- 
derly course of the proceeding against him are to 
be determined by the court to whose jurisdiction 
he has been subjected, and no other court is au- 
thorized to interfere to prevent it. Here the right 
of the prisoner to a discharge depends alone on the 
sufficiency of his defense to the information under 
which he is held. Whether his defense is sufficient 
or not is for the court which tries him to determine. 
If, in this determination, errors are committed, they 
can only be corrected in an appropriate form of 
proceeding for that purpose. The office of a writ 
of habeas corpus is neither to correct such errors 
nor to take the prisoner away from the court which 
holds him for trial, for fear, if he remains, they 
may be committed. Authorities to this effect in 
our Own reports are numerous. Ez parte Watkins, 
3 Pet. 202; Ex parte Lange, 18 Wall. 166; Ex parte 
Parks, 93 U. S. 23; Ex parte Siebold, 100 U.S. 374; 
Ex parte Virginia, Id. 343; Ex parte Rowland, 104 
U.S. 612; Ex parte Curtis, 106 U. 8. 375;8.C.1 Sup. 
CT. REP. 381; Ex parte Yarbrough, 110 U. S. 653; 
8. C. 4 Sup. CT. Rep. 152. Of course, what is here 
said has no application to writs of habeas corpus 
cum causa, issued by the courts of the United States 
in aid of their jurisdiction upon the removal of suits 
or prosecutions from State courts for trial under the 
authority of an act of congress. Denied. 





Nore.—The doctrine of the principal case is sup- 
ported by a great mass of authority. The rule is, that 
if the error by reason of which it is sought to over- 
throw the judgment is not of such a character as ren- 
ders it absolutely void, the defendant, imprisoned 
thereunder, will not be relieved on habeas corpus, but 
will be driven to seek his remedy in a direct proceed- 
ing, by appeal, writ of error or otherwise, to set aside 
the same, either in the court in which it was rendered, 
or in a court having jurisdiction to review the proceed- 
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ings of such court.! If the error be an error of fact, 
he cannot bring habeas corpus, but must resort to a 
writ of error coram nobis in the court which rendered 
the judgment.2. The reader will find an elaborate dis- 
cussion of this doctrine, and of its various applications 
and limitations, in an article by Seymour D. Thomp- 
son, in the Criminal Law Magazine for November, 
1883.3 





1 Ex parte Reed, 100 U. 8. 13, 23; Ex parte Mason, 28 Int. 
Rev. Rec. 182; s. c., 14 Repr. 193; Ex parte Snow, 3 Woodb. 
& M. 430, 435; Re Stupp, 12 Blatehf., 501;.Com. v. Lecky, 1 
Watts. (Pa.) 66; Bell v. Miller, 4 Gill. (Md.) 301; Ex parte 
Kellogg, 6 Vt., 509; Rex v. Suddis,1 East., 396; Ex parte 
Lees, E}. Bl. & El., 836; Re Sheriff of Middlesex, 11 Ad. & 
EL., 273; Mattlerof Clark, 9 Wend. (N. Y.) 168; People v. 
Whitson, 74 Ill., 20; Prohibitory Amendment Cases, 24 
Kan., 700, 724; Ex parte Kaufman, 73 Mo., 588; Re Payson, 
23 Kan., 757; Re Petty, 22 Kan., 477; Ex parte Farnham, 3 
Col., 545; Petition of Semler, 41 Wis., 517; Petition of 
Crandall, 34 Wis., 177; Re Perry, 30 Wis.,268; Ex parte 
Cohn, 55 Cal., 193; Ex parte McCullough, 35 Cal.,97; Ex 
parte Hartman, 44 Cal., 32; Ex parte Max, 44 Cal., 581: 
Fleming Vv. Clark, 12 Allen, (Mass.) 191, 194; Riley’s case, 
2 Pick. (Mass.) 172; Commonwealth v. Whitney, 10 Pick 
(Mass.) 439; Herrick v. Smith, 1 Gray (Mass.) 1, 49; 
Adams v. Vose, 1 Gray (Mass.) 56; State v. Glenn, 54 Md., 
572, 607; Mace v. State, » Md., 337; Murray v. State, 51 
Miss., 652; Donnell v. State, 48 Miss., 661; Er parte 
Twohig, 13 Nevada, 302; 8. C.,7 Rep. 54; Ex parte Wins- 
ton, 9 Nev., 71; Ez parte Maxwell, 9 Nev. 428, 439; Ex parte 
Edgington, 10 Nev., 215; Ex parte Smith, 2 Nev., 338; State 
v. Shattuck, 45 N. H., 205; Peltier v. Pennington, 2 Gr. 
(N. J.) 313; People v. Neilson, 16 Hun. (N. Y.) 214; People 
v. Oyer and Terminer, 14 Hun. (N. Y.) 21; People v. Ful- 
lerton, 10 Hun. (N. ¥.) 63; Re Baker, 10 How. (N. Y.) Pr. 
418; People v. Kavanagh,2 Abb. (N. Y.) Pr. 84, (reversing 
sub nom. Matter of Kavanagh, 1 Park. (N. Y.) Cr. 588; s. 
c., 10 How., (N. Y.) Pr. 27) ; People v. McCormack, 4 Park. 
(N. Y.) Cr. 409; People v. Shea, 40 Barb. (N. Y.) 562; Cald- 
well’s case, 13 Abb. (N. Y.) Pr. 405; 8s. C., sub nom. People, 
exfrel. Caldwelltv. Kelly, 35 Barb. (N. Y.) 444; Gray’s case, 
11 Abb. (N. Y.) Pr. 56; People v. Keeper of Penitentiary, 
39 How. (N. Y.) Pr. 494; Matter of Prime, 1 Barb. (N. Y.) 
340; People v. Mayer, 16 Barb. (N. Y.) 362; Case of the 
Twelve Commitments, 19 Abb. (N. Y.) Pr. 394; People v. 
McLeod, 25 Wend. (N. Y.) 483; 8. ¢., 1 Hill. (N. Y.) 377; 
Bennacs v. People, 4 Barb. (N. Y.) 31; People v. Super- 
intendent, 8 Abb. (N. Y.) Pr., N. 8.,112; People v. Raw- 
son,61 Barb. (N. Y.’ 619; People v. New,;York Juvenile 
Asylum, 12 Abb. (N. Y.) 92; Matter of Price, 34 How. (N. 
Y.) Pr. 259; People v. Cassels, 5 Hill (N. Y.) 164; Matter of 
Goodhue, 1 Johns. (N. Y.) Ch. 198; 8s. c., 1 City Hall Rec. 
153; Matter of Miller,1 Abb. (N. Y.) N. Cas. 4, note; Re 
Schenck, 74 N. C. 607; Ex parte Shaw,7 Ohio St.,81; Er 
parte Van Hogan, 25 Ohio St., 426; Hz parte McGehan, 22 
Uhio St., 442; Hx parte Wagener, 1 Disn. (O.) 10; Merri- 
man v. Morgan, 75 N. Y.,68; Fleming v. Bills,3 Oreg, 
286; Commonwealth v. Keeper, 1 Ashm. (Pa.) 10; 8. C., 
2% Pa. St., 279; Williamson’s case, 26 Pa. St., 9; Common- 
wealth v. McCabe, 22 Pa. St., 450; Commonwealth v. 
Wetherhold, 2 Clark (Pa. L. J.) 265; Reddill’s case, 1 
Whart. (Pa.) 445; Pember’s case, 1 Whart. (Pa.) 439; 
Con.monwealth v. Deacon, 8 Serg. & R. (Pa.) 72; Com- 
monwealth v. Hambright, 4 Serg. & R. (Pa.) 149; Mertz’s 
Case, 8 Watts & S. (Pa.) 374; Commonwealth v. Cornman. 
4 Serg. & R. (Pa.) 83; Ex parte Bond, 9 8. Cc. 80; Ex parte 
Nixon,?2 8.C.,4; Ex parte Douglass, 1 Utah T., 108; Er 
parte Williams,1 Wash. T., N. 8., 240; Perry v. State, 41 
Tex. 490; Ex parte Schwartz, 2 Tex. App. 74; Darragh v. 
Westerlage, 44 Tex., 388; Ez parte Call, 2 Tex. App., 497; 
Ez parte Oliver, 3 Tex App., 345; Ex parte 8 aren, 3 Tex. 
App., 362, 368; Ex parte Boland, 11 Tex. App.. 159; Ex 
parte Mabry, 5 Tex App., 93; Griffin v. State, 5 Tex. App. 
457; Ex parte McGill, 6 Tex. App., 498; Re Salkey, 11 Neb., 
516; Re Callicot, 8 Blatchf. (N. Y.) 89; Sellers v. People, 6 
IIL, 183. 


2 Ex parte Kaufman, 73 Mo.. 588; Ex parte Toney, 11 Mo., 
661. 


34 Crim. Law Mag., 797, 845. , 





EVIDENCE OF SIMILAR INSTANCES IN AC- 
TIONS FOR NEGLIGENCE. 





GEORGE CROCKER AND -WIFE yv. JOHN MC- 
GREGOR.* 





Supreme Judicial Court of Maine, June 7, 1884. 


Evidence—Fright of Horses.—In an action for an in- 
jury to the plaintiff alleged to have been caused by the 
fright of her horse, by steam escaping from the defend- 
ant’s mill, situated on the margin of the public high- 
way; Held, hat evidence was admissible to show that 
other horses, ordinarily safe, when driven by it on 
other occasions a short time before and after, when the 
construction and use of the mill were the same as when 
the plaintiff was injured, were frightened by it. 


On exceptions and motion to set aside the ver- 
dict, by the defendant. 

The case is stated in the opinion. 

John Varney for the plaintiffs; Charles P. Stetson, 
for the defendant. 

LIBBEY, J.. delivered the opinion of the court: 

This action comes before this court on excep- 
tions and motion. Itis for an injury to the female 
plaintiff, alleged to have been caused by the fright 
of her horse by steam escaping from the defend- 
ant’s mill, situated on the margin of the public 
highway, which the plaintiff alleges was a public 
nuisance to the travel over the way. 

The exception is to the admission of evidence 
produced by the plaintiff. Witnesses for the 
plaintiff were permitted to testify that, when trav- 
eling by the mill with horses well broken and or- 
dinarily safe, their horses were frightened by the 
escaping steam. This evidence was limited to a 
short time before and after the plaintiff’s injury, 
when the mill was in the same condition as when 


* she was injured; and was admitted for the sole 


purpose of showing the capacity of the escaping 
steam to frighten ordinary horses. We think it 
was properly admitted. 

The issue was, whether the mill as constructed 
and used, with the steam escaping into the way, 
was a nuisance to the public travel. Evidence 
showing that it naturally frightened ordinary 
horses when being driven by it, was vompetent to 
show its effect upon the public travel, its charac- 
ter and its capacity to do mischief. Its effect on 
horses was not dependant upon the acts of men, 
which may be the result of incapacity or negli- 
gence, but was caused by action of the inanimate 
thing upon an animal acting from instinct. It 
was not to show that other parties were injured at 
the same place by the same cause, and is, there- 
fore, distinguishable from cases against towns for 
injury from defects in a highway, in which this 
court has held that evidence of accidents to others 
at the same place is inadmissible, because it raised 
too many collateral issues. Here the only issue is 
the effect of the sight and sound of the steam 
upon ordinary horses, as tending to show that 


*S. c.. 76 Me. 282 (Adv. Sheets). 
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travel over the way was thereby rendered danger- 
ous. Hill v. P. & R. Railroad Co., 55 Maine, 439; 
Burbank v. Bethel Steam Mill Co., 75 Maine, 373. 
We think the competency of the evidence rests 
upon the same principle as evidence, in actions 
against railroad corporations for damage by fire, 
alleged to have been set by coals or sparks from a 
passing locomotive, that the same locomotive, 
or others similarly constructed and used, have 
emitted sparks and coals, and set fire at other 
places and on other occasions. It tends to show 
the capacity of the inanimate thing to do the mis- 
chief complained of. Grand Trunk R. Co. v. 
Richardson, 91 U. $8. 454; Whitney v. Inh’s of Leo- 
minister, Mass. Supreme Court, not yet reported. 
17 Rep. 173. 

We have carefully examined the evidence re- 
ported, upon which the motion to set aside the 
verdict is based; and while we think the verdict 
might properly have been for the defendant, still 
there is sufficient in favor of the plaintiff, if the 
jury believe it, to authorize the verdict for her. 
We cannot say that the verdict isso clearly wrong 
as to require the court to set it aside. 

Exceptions and motion overruled. 

PETERS, C. J.,. WALTON, DANFORTH and VIR- 
GIN, JJ., concurred. 


STOCKHOLDERS—STATUTE OF LIMITA- 
TIONS. 





SMITH v. MERCER COUNTY ETC. INS. CO.* 


. 





Supreme Court of Pennsylvania, Nov. 10, 1884. 


In respect of an action for an assessment, the statute 
of limitations runs in favor of the stockholder and 
against the corporation only from the date of assess- 
ment and notice. 


Error to the Court of Common Pleas of Mercer 
County. 

J. G. Elliott for plaintiff; £. W. Jackson for de- 
fendant. 

TRUNKEY, J.,delivered the opinion of the court: 

The defendant concedes that he was not bound 
for any certain sum of money, that his liability 
was conditional, and that no action accrued 
against him until an assessment made in accord- 
ance with the charter of the company. He con- 
tends that the plaintiff was bound to ievy all 
assessments for losses and expenses which oc- 
curred during his membership, within six years 
from the expiration thereof, and that he may 
avail the bar of the statute of limitations against 
any assessment made more than six years after the 
policy had expired. Thus the single question is 
presented whether, upon contracts of the nature 
of the one in suit, the statute begins to run before 
an action has accrued. 


*S. c., 15 Pittsb. Leg. Jour. (N. 8.) 217. 





Where a man contracts to pay another a sum of 
money on demand, he may be sued immediately, 
the suit itself being a sufficient demand. But if the 
defendant’s liability depends on the performance 
of a condition, until it be performed, no action 
will lie. When a note is given to a mutual insur- 
ance company to stand in place of capital, and the 
time for requiring payment is left to the uncon- 
trollable will of the company it is payable 
on demand, and the statute bars a suit com- 
menced more than six years after date of the 
note: Howland v. Edmonds, 24 N. Y. 307. In 
that case the difference was defined between the 
note in suit and a note given to a mutual insurance 
company for a policy, as an engagement to pay 
the proportion of the losses, not exceeding the 
nominal amount of the note; no action being main- 
tainable on the latter until after an assessment to 
ascertain the proportion. It was vain to note the 
difference, or to inquire when an action would 
accrue, unless the statute would not begin to run 
until there would be a right to begin suit. , 


Where subscription was made to the capital 
stock of a corporation, payable in such proportion 
and at such times as should be determined by the 
president and managers, the charter providing 


‘ that if any proportion be not paid within thirty 


days after notice, the company may bring suit 
therefor, it was decided that no action was main- 
tainable until the proportion and time for pay- 
ment had been determined and the requisite no- 
tice given, and, therefore, the statute of limitation 
did not begin to run until the plaintiff had a right 
to sue: Sinkler v. Turnpike Co.,3 P. & W., 149. 
Subscribers to capital, upon payment of twenty 
per centum on their shares, agreed with the cor- 
poration that no further assessment should be 
made thereon, and certificates for full paid shares 
were issued to them. ‘The corporation was adju- 
dicated a bankrupt, and to satisfy the claims of 
its creditors it became necessary to assess the un- 
paid stock. It was held that the agreement, 
though binding the parties, was void as to credit- 
ors of the corporation; that before the assignees 
in bankruptcy could maintain an action against 
the stockholder, there must be some proceeding in 
the proper court in the interest of the creditors; 
and until order by such court and assessment, or 
an authorized demand upon the stockholder, no 
cause of action accrues against him by the assig- 
nees, and the limitation provided in the Bankrupt 
Act does not begin to run: Scovil v. Thayer. 105 
U.S. 148. 


The doctrine of the foregoing cases is not only 
applicable to an agreement by the insured to pay 
his proportion of the losses and expenses to the 
insurer, but it has been enforced in other States 
where the question has arisen. A sufficient an- 
swer to the plea of the statute of limitations is, 
that the note was not payable at once, or on de- 
mand, but is payable by installments, upon the 
happening of a loss and assessment therefor; and 
so, until an assessment is made, the statute does 
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not begin to run: In the matter of Slater Mutual 
Fire Ins. Co., 10 Rhode Isl. 42; Bigelow et al v. 
Libby, 117 Mass. 359. ‘The same principle was 
ruled, though the action was not ona premium 
note, in Hope Mutual Life Ins. Co. v. Weed, 28 
Conn. 51. In New York it was decided by the 
Supreme Court, that the liability of the maker of 
a premium note given to a mutual insurance com- 
pany, payable “in such portions and at such times 
as the directors may agreeably to their charter 
and by-laws require,” is not absolute but condi- 
tional; and the cause of action is not perfect until 
an assessment, and notice thereof given to the 
maker, and an action thereon will not be barred 
by the statute of limitations until six years from 
that time: Howland v. Cuykendall, 40 Barb. 320. 
This decision was not by the Court of Appeals, 
but it seems to have been accepted as sound. 

To repel the current of authority the defendant 
referred to Laforge v. Jayne, 9 Pa. St. 412; Pitts- 
burgh & Connellsville R. Co. v. Byers, 32 Id. 22; 
Morrison v. Mullen, 34 Id. 12, and Codman v. 
Rogers, 10 Pick. 112. It is only necessary to refer 
to Girard Bank v. Bank of Penn Township, 39 Pa. 
St. 92, to learn how inapplicable those cases are 
to cases **between an ordinary debtor and credit- 
or. or depositor and depositary, or bailor and 
bailee for custody,”’ or, it may be added, between 
insured and insurer, in an action on a conditional 
premium contract. In Finkbone’s Appeal, 86 Pa. 
St. 368, Laforge v. Jayne is mentioned as over- 
ruled. Codman v. Rogers was no authority 
against the adjudication in Bigelow v. Libby, for 
the principle involved in the former case did not 
touch the latter. Lapse of time with other cir- 
cumstances may sometimes be sufficient to war- 
rant an inference of payment, or the abandonment 
of a contract, or to induce a chancellor to dismiss 
a bill because the plaintiff's claim is stale and in- 
equitable; but such cases do not overthrow the 
established rule, that the statute of limitations is 
no bar to an action brought within six years of 
the date when the claim became suable. To hold 
that the statute is a bar to the plaintiff’s claim on 
the ground that demand should have been within 
six years, would be equivalent to converting this 
conditional contract dependent on the happening 
of losses, into an absolute contract to pay a certain 
sum on demand. 

Judgment affirmed. 





CARRIERS OF LIVE STOCK. 


RICHARDSON v. CHICAGO & N. W. RY. CO.* 





Supreme Court of Wisconsin, Oct. 14, 1884. 


Carrier of Live-Stock—Delay in Shipment—Dam- 
ages.—A railroad eompany, as a common carrier, and 
independent of any contract between it and a shipper, 
is not liable for loss and expense occasioned by its fail- 


*S. c., 21 N. W. Repr., 49. , 





ure to have cars in readiness to ship live-stock on the 
day that the shipper notified the agent of the company 
he would tender them for shipment, when it is not 
shown that the notice given was a “‘reasonable notice” 
within the meaning of Rev. St. Wis., § 1798, or what 
the general custom of the company as to receiving and 
shipping live-stock was. 


Appeal from Circuit Court. Sauk County. 

The complaint alleges, in effect, the incorpora- 
tion of the defendant under the laws of this State, 
and as being possessed with all the privileges of 
railroad companies, and subject to all the liabili- 
ties and responsibilities of common carriers of 
passengers and freight; that October 13, 1882, the 
plaintiff, being a resident at Ableman, in Sauk 
County, Wisconsin, a station on defendant’s road. 
and there engaged in the business of buying and 
shipping stock to the Chicago market for sale, and 
being fully apprised as to the state of the market 
at Chicago for live-stock and prices, proceeded to 
buy for that market 180 hogs (three car-loads), to 


_be loaded on defendant’s cars at Ableman, and 


shipped to Chicago market; that to be certain 
about cars, the station agent at Ableman, who had 
charge of such matters, was notified about three 
days in advance, and he informed the plaintiff that 
he should have the cars on the following Monday, 
ready to load Tuesday; and the plaintiff, having 
no notice whatever that there would be any trou- 
ble in getting said cars, and relying upon the duty 
of the defendant, as a common carrier of freight. 
to furnish cars when ordered or requested so to do 
at the time set, and the assurance of said agent 
that said cars would be provided, the plaintiff pur- 
chased the stock necessary to fill said cars, to-wit, 
180 hogs, and had the same in the defendant’s 
stock-yards at said station ready to be loaded at 
the time set and agreed upon, and was there ready 
to load the same; but the defendant, disregarding 
its duty in the premises as a common carrier of 
freight, and its assurance and agreement to and 
with the plaintiff that said cars would be on hand 
at the time ordered, neglected and refused to pro- 
vide said cars at the time appointed, and as re- 
quested and promised, for several days, to-wit, 
about four days, and consequently the plaintiff 
finally arrived at Chicago with said stock about 
four days later than he would have done had said 
cars been provided as ordered and agreed, where- 
upon, by reason of the premises, the plaintiff was 
obliged to care for and feed said stock for several 
days more than he ought to have been obliged to, 
at a cost of $100; and was also greatly damaged 
by the difference in the state of the market at 
Chicago, whereby the plaintiff realized $500 less 
for his said stock than he otherwise would. 
Wherefore, the plaintiff demanded judgment for 
$600 and costs. To this complaint the defendant 
demurred on the ground that it did not state facts 
sufficient to constitute a cause of action. ‘The de- 
murrer was overruled, with leave to answer on the 
merits, and from the order overruling the demur- 
rer this appeal is brought. 
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Lusk & Perry, for respondent; W. F. Vilas, for 
appellant. 

Cassopay, J., delivered the opinion of the court: 

Whether a railway company is under the same 
obligations to furnish cars for, and receive, safely 
carry, and store live-stock as other ordinary inan- 
imate freight, is a question upon which much has 
been written, and some diversity of opinion has 
been expressed. It is not necessary here to analyze 
the adjudged cases, nor indicate the weight of rea- 
son or authority. Betts v. Farmers’ L. & T. Co., 
21 Wis. 81, was an action for injuries caused by the 
carrier's negligence in carrying the plaintiff's cat- 
tle in a car with defective and imperfectly fastened 
doors, which were thrown open by the motion of 
the cars so that the cattle escaped. The cattle 
were shipped under a special contract, which, 
among other things, provided that the company 
should *+not be liable for loss in jumping from the 
ears.”’ In that case, Dixon, C. J., giving the opin- 
ion of the court, said: ‘‘As to this species of prop- 
erty we think it competent for the carrier to con- 
tract, the owner shall assume all risk of damage or 
injury, from whatever cause, happening in the 
course of transportation.” See also C. & N. W. 
R. Co. v. Van Dresar, 22 Wis. 512; Morrison v. 
Phillips & Colby Constr. Co., 44 Wis. 405. This 
proposition seems to cover more ground than the 
point actually decided in that case, but the English 
eases cited by the learned chief justice seem to 
sustain the proposition. To them others may be 
added. MecCance v. London & N. W. Ry. Ce.,7 
Hurl. & N. 477; Gannell v.Ford,5 Law T. (N. 
S.) 604; Robinson v. Great Western Ry. Co., 35 
L. J.C. P. 123; Harrison v. London, ete., Co., 2 
Best. & S. 122; Manchester v. Brown, 50 Law T. 
Rep. (N.S.) 281. But there are cases even in En- 
gland which seem to hold a contrary doctrine. 
McManus vy. Lancashire, ete. Co., 4 Hurl. & N. 
327; Allday v. Great Western Ry. Co.,5 Best & 
S. 903; Gregory v. West Midland Ry. Co., 2 Hurl. 
& C. Exch. 944; Rooth v. Northeastern Ry. Co., 
L. R. 2 Exch. 173; Doolan vy. Directors, L. R. 2 
App. Cas. 792; Moore v. Great S. & W. Ry. Co., 
L. R. 10 Ir. Com. Law, 65. 

Just how far the cases cited were controlled by 
the presence or absence of local statutes it is not 
necessary here to determine. It is well settled that 
a carrier of ordinary inanimate freight cannot by 
any agreement, however plain and explicit, wholly 
relieve itself from all liability whatsoever result- 
ing from its own negligence. Black v. Goodrich 
Transp. Co., 55 Wis. 319; s. c., 13 N. W. Rep. 244. 
Just the extent that a carrier of such inanimate 
freight may by express eontract exempt itself from 
liability for its own negligence need not here be 
determined. Certainly there is a broad distine- 
tion between the risks incident to the carriage of 
such ordinary inanimate freight, and that of,live 
animals having instincts, habits, propensities, 
wants, necessities, and powers of locomotion. 
Requisite care in case of the transportation of 
such live-stock, therefore, necessarily implies food 





and water periodically, and at times especial care 
and shelter outside the vehicle of carriage. All 
these things would require help, appliances, con- 
veniences, and extra arrangements not requisite in 
the case of ordinary inanimate freight, which a 
carrier might be unable or unwilling to furnish, 
and yet, if furnished by the owner of such live- 
stock, and the risk incident to them assumed by 
such owner, the carrier might be able and willing 
to undertake such transportation. And yet, with 
all reasonable care, it would be impossible to se- 
cure at all times absolute safety in the transporta- 
tion of such live animals. This broad distinction 
between that class of freightage and ordinary in- 
animate freight has frequently been observed by 
the courts. Blower v. Great Western Ry. Co., L. 
R.7 C. P. 655; Shir. Lead. Cas. No. 22, p. 50; 
Clarke v. Rochester, etc. Ry. Co., 14 N. Y. 570; 
Penn. v. Buffalo, ete. Ry. Co., 49 N. Y. 204; Cra- 
gin v. New York Central Ry. Co.,51 N. Y. 61; 
Holsapple v. Rome, Watert. & Ogdensb. R. Co., 3 
Amer. & Eng. Ry. Cas. 487; Smith v. New Haven, 
ete. R. Co,, 12 Allen, 531; Evans v. Fitchburg R. 
Co., 111 Mass. 142; Michigan S. & N. Ind. R. Co. 
v. MeDonaugh, 21 Mich. 189; Lake Shore & Mich- 
igan Southern R. Co. v. Perkins, 25 Mich. 329. 
There would certainly seem to be no good reason 
why a carrier might not by express contract ex- 
empt itself from damage caused wholly, or per- 
haps in part, by the instincts, habits, propensities, 
wants, necessities, vices, or locomotion of such 
animals. Id. As to injury from such causes the 
common-law liability and obligation do not seem 
to attach; certainly not with the same rigidity as 
they do to ordinary inanimate freight. Id. Thus. 
in a late case in Minnesota, it is held that ‘‘a rail- 
road corporation which undertakes to transport 
live-stock for hire for such persons as chose to em- 
ploy it, assumes the relation of a common carrier, 
with such modifications of the common-law lia- 
bility of carriers as arise from the nature of the 
animals and their capacity for inflicting injury 
upon themselves and upon each other.”’ Moulton 
v. St. Paul, M. & M. Ry. Co., 12 Amer. & Eng. 
Ry. Cas. 13. To these things may well be added 
other things incident to live-stock. Asto the 
extent to which a carrier may limit its liability 
for injury caused by its own negligence, see the 
yaluable notes to Holsapple v. Rome, ete., R. 
Co., 3 Amer. & Eng. Ry. Cas. 487, and Harrison 
v. Missouri Pacific Ry. Co.,7 Amer. & Eng. Ry. 
Cas. 382; Peek v. North Staffordshire Ry. Co., 10 
H. L. 473; Shir. Lead. Cas. No. 23, p. 51. 


Whether the common-law liability and obliga- 
tion do not attach when such live-stock has been 
received by the carrier and is in the course of 
transportation, and the cause of the injury is 
wholly unconnected with such live-stock and in no 
way traceable to the animal, is a question we pre- 
fer to leave open for future consideration. Mani- 
festly there is no special contract here alleged in the 
complaint. True, it is alleged that the agent was 
notified, and that he informed the plaintiff that he 
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should have the cars on the day named; but there 
are no sufficient allegations to constitute any mu- 
tual obligations or binding contract. This is 
frankly admitted by the learned counsel for the 
plaintiff. Since the action is not based upon con- 
tract, the plaintiff must recover, if at all, by rea- 
son of the defendant’s liability as a common car- 
rier, upon mere notice to. furnish cars and a 
“readiness to ship at the time notified. Did 
sucb notice and readiness to ship create such 
liability? We have seen that a carrier of live- 
stock may, to at least a certain extent, limit its lia- 
bility. Whether the defendant was accustomed to so 
limit its liability or to carry all live-stock tendered 
upon notice, without restriction, does not appear 
from the record. If it was accustomed to so limit, 
and the limitation was legal, it should, at least, 
have been so alleged, together with an offer to 
comply with the customary restriction. If it was 
accustomed to carry all live-stock offered upon 
notice and tender. and without restriction, then it 
would be difficult to see upon what ground it could 
discriminate against, by refusing to do for him 
what it was constantly in the habit of doing for 
others. 

But the difficulty here is that the plaintiff has 
failed to allege facts sufficient to bring his case 
within the rule suggested. He has not only failed 
to allege any such custom or holding out on the 
part of the defendant, but has failed to allege the 
facts requisite to create liability for failure to fur- 
nish cars for the carriage of ordinary inanimate 
freight. The statutory requisition is that ‘‘every 
railroad corporation shall, upon reasonable notice, 
when within its power to “do? so, furnish suitable 
cars to any person applying therefor for the trans- 
portation of freight.”” Rev. St.,§ 1798. Here the 
complaint is silent as to the notice given being a 
‘‘reasonable”’ notice within the meaning of the 
statute. It may possibly be inferred, as urged by 
counsel, from the alleged assurance of the agent, 
that the cars would be ready on the day named; 
but still the complaint lacks the essential allega- 
tion that it was at the time within the power of 
the defendant to *‘furnish suitable cars’’ on the day 
named. For the reasons given, the demurrer 
should have been sustained, with leave to the 
plaintiff to amend his complaint. 

The order of the circuit court is reversed, and 
the cause is remanded for further proceedings ac- 
cording to law. 
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1. ADMIRALTY — Collision of Vessels—Damages 
when divided.-Where two steamers are each in 
fault, in that neither complied with that rule of nav- 
igation, which required steamers approaching each 
other not to come nearer to each other than 800 
yards without an exchange of understood and har- 
monious signals, the damages resulting from their 
colliding with each other will be divided between 
them. St. Louis &c. Line v. Red River &c. Line, 
U.S. D. C. La. E. D., Nov. 1884, 22 Fed. Kepr. 347. 





2, . Jettison—Negligence of Owner and Master 
Examined into.—In a case in admiralty, where the 
shipper has been prejudiced by the jettison of his 
goods, the court may look into the facts of the case 
and determine whether the owners have appointed 
a competent master, and whether that master has 
used reasonable skill and judgment in encountering 
the peril of the sea that has made the jettison nec- 
essary; and where a jettison has been necessary 
through the conduct of the master, concurring with 
a peril of the sea, whether that conduct was rea- 
sonably skillful, judicious, and prudent. S. c. 20 
Fed. Repr. 393 and 507, affirmed. The Hettie E/- 
lis, U. 8S. Cir. Ct. La. E. D., June 1884, 22 Fed. 
Repr. 350. 


3. ADMIRALTY JURISDICTION — Contract of Af- 
freightment—Libel In Rem for Breach.—In cases 
of breach of contract of affreightment a libel will 
lie in rem against the vessel and in persona 
against her owner. The J. F. Warner, U.S. D.C. 
Mich. E. D., Feb. 5, 1888, 22 Fed. Repr. 342. 


4. 





- Suit In Personam—State Law Giving 
Lien.—While a court of admiralty will not enter- 
tain a suit in rem for the breach of a purely execu- 
tory agreement because no lien is given by the law 
maritime, yet it has jurisdiction in personam of 
this class of cases, and where a State law has an- 
nexed a lien to such contracts a court of admiralty 
will enforce it. Ibid. 


5. ASSIGNMENT OF FUTURE WAGES—Garnishiment. 
Future wages to be earned under a present con- 
tract imparting to them a potential existence, may 
be assigned although the contract may be indefinite 
as to time and amount, unless affected by the stat- 
ute requiring registration. R. 8., ¢. 111, § 6, pro- 
viding that no assignment of wages is valid against 
any other persons than parties thereto, unless re- 
corded in the town or plantation, organized for an) 
purpose, in which the assignor is commorant while 
earning such wages, does not affect an assignment 
when the assignor is commorant, while earning the 
wages, in an unorganized township, Wade +. 
Bessey, 8. C. Me., Oct. 15, 1884,+,76, 413. (Advance 
Sheets.) 


6. CONSTITUTIONAL LAaw—Legislature cannot For- 
feit Charter—The Legislature usurps the func- 
tions of the Judiciary when it pronounces the for- 
feiture of the chartered rights of a corporation and 
executes its own decree by taking possession of the 
corporate funds. Louisiana Board &c. v."Dupuy 
S. C. La.. Feb. 9, 1885. 


7. CONSTRUCTION OF LEASE OF A SECTION JOF A 
THEATER WITH REFERENCE TO OBLIGATION TO 
GIVE PERFOMANCES, ETC.—Lease of a section and 
seat in a theater construed, and held that there was 
no implied covenant by the lessor that, during the 
regular annual theatrical winter season of about 40 
weeks, public performances or entertainments 
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should be given in the theater, to which the lessee 
should have access under the lease, or that, if the 
lessor did not run the theater for 40 weeks in each 
year, but discontinued it and ceased to operate it, 
he was to pay back to the lessee a due proportion 
of the consideration; held, also, that the lessee was 
not entitled to recover a part of such consideration 
because of an eviction of the lessor and a closing of 
the theater on account of his failure to pay the 
the ground rents due from him under his lease of 
ground on which such theater was erected. Morse 
v. Cheney, U. 8. Cir. Ct. Conn. D., Nov. 10, 1884, 22 
Fed. Repr. 380. 


8. CORPORATIONS—Natural and Legal Persons— 
Liquidation.—Corporations organized under the 
general law which provides that six or more “‘per- 
sons’? may form a corporation by certain constat- 
ing instruments published and recorded, have no 
power to thus unite themselves in order to create a 
corporation distinct and independent from them- 
selves. The word “persons” found in the law was 
designed to mean natural persons and not judicial 
persons. Human beings capable of contracting, 
alone can create a corporation within the purview 
of a statute. Where an attempt has been made by 
corporations to create such corporation, and prop- 
erty has been acquired in the name of the concern, 
the parties in interest unwilling to own it in indi- 
vision can have it sold and the proceeds distributed 
prorata. Factors &c. Co.v. New Harbor &c. Co., 
8. C. La., Feb. 9, 1885. 


9. CREDIBILITY OF WITNESSES—Falsus in uno, 
Falsus in Omnibus.—Where a witness falsifies a 
fact in respect to which he cannot be presumed 
liable to mistake, courts are bound, upon princi- 
ples of law, morality, and justice, to apply the 
maxim, falsus in uno, falsus in omnibus. Am. Bell 
Telephone Co. v. People’s Telephone Co., U.8. 
Cir. Ct. N. Y., 8S. D., Dec. 1, 1884, 22 Fed. Repr. 
309. 


10, . Bell Telephone—Drawbaugh Inventions. 
Upon careful examination of the testimony in this 
case, held, that Daniel Drawbaugh was not the first 
inventor of the electric speaking telephone, and 
that patent No. 174,465, for improvements in tele- 
graphy, granted to Alexander Graham Bell, March 
7, 1876, and patent No. 186,787, for improvements 
in electric telephony, granted to said Bell, January 
30,1877, are valid. Ibid. 





11. CriminaL Law—Malicious Threats.—Where a 
statute provides a punishment for threatening to 
burn the building of another, an information charg- 
ing a threat to burn an entire town, with a mali- 
cious intent to destroy the dwelling houses, stores, 
etc., of all the property holders of said town, is not 
defective on the ground that it does no name any 
person against whose property the threat was 
made, or against whom the malice existed. The 
information conformed to the facts charged. Tne 
malice and threats were not directed against any 
particular individual, but against an entire com- 
munity. It would be useless and unreasonable to 
require the setting forth of the names of all the 
property owners. The crime consisted in the 
threat to burn the buildings, etc., of another, or of 
others, with the malicious intent to destroy their 
property. State v. Asewy, S. C. La., Feb. 9, 1885. 


12. CRIMINAL PROCEDURE — Constitutionality of 
Law of Sentence.—A defense in a criminal case 
that the law under which the defendant was tried 


and convicted is unconstitutional, comes too late 
when made on appeal for the first time. The Ap- 
pellate Court cannot consider and determine ques- 
tions of law which were not submitted to and 
passed upon by the trial judge. State v. Ronearo, 
8. C. La., Feb. 9, 1885. 


13. . Presence of prisoner at Trial.—Where 
the trial occupied but one day and was continuous 
and uninterrupted, one mention in the record of 
the prisoner’s presence in court is enough. State 
v. Price, 8. C. La., Feb. 9, 1885. 








14. . Errors not Prejudiciul—Presumption of 
Guilt from Flight—Exceptions to Charge.—Error 
in refusing challenges for cause will not justify re- 
versal of judgment when defendant has preemp- 
torily challenged the jurors objected to, without 
exhausting his preemptory challenges. Nor will 
error in the exclusion of unimportant evidence jus- 
tify reversal. The presumption of guilt from flight 
applies generally to cases of persons suspected of 
crime which has been secretly committed, and not 
where the homicide has taken place in a public 
fight and in the presence of witnesses, and there is 
no question that the accused killed the deceased. 
State v. Melton, 8. C. La., Jan. 19, 1885, 


15. DEATH CAUSED BY NEGLIGENCE.—Action by 
Foreign Administrator.— An administrator, ap- 
pointed in another State, cannot maintain an action 
in this State under sec. 422, Code Civil Proc., where 
the law of the State from whence he derives his 
appointment prohibits him from instituting, main- 
taining, or prosecuting an action in his own State, 
or damages resulting from the wrongful act or 
omission of another in causing the death of his in- 
testate. [Kansas Pac. R. Co. v. Cutter, 16 Kan. 
568, referred to and distinguished; Perry v. St. 
Joseph & W. Ry. Co., 29 Kan. 420, referred to and 
commented upon.| Limekiller v. Hannibal, ete. 
R. Co., 8. C. Kan., Jan. 7, 1885; 5 Pac. Repr. 401. 


16. DowER.— Taxation of Dower before Partition.— 
A widow is not liable for taxes upon an < state set- 
off to her for life as her half in lieu of dower in her 
intestate husband’s land, assessed after the petition 
for partition has been filed, but before the report 
of the commissioners has been accepted and the 
partition confirmed by the probate court. Karns 
v. Cunniff, S. C. Mass., Jan. 1885; 1 Boston Law 
Record, No. 105. 


17. ELections.—Duties and Rights of Voters—Su- 
pervisors of Elections.—Under sec. 2018 of the Re- 
vised Statutes, which provides that the supervisors 
of election must “personally scrutinize, count, and 
canvass each ballot,’ a supervisor has the right to 
have each ballot in his hands for such reasonable 
time as may be necessary for him to scrutinize it 
with care. United States v. Clark, U. 8. Cir. Ct, 
N. Y. E. D., June 12, 1884; 22 Fed. Repr. 387. 


18. EvipENCE.—Striking out Testimony of Party 
by Refusing to Testify on Cross-Examination.— 
The ruling of the lower judge ordering the testi- 
mony of a party tothe suit to be stricken out of 
the record, for the'reason that such party refuses or 
fails to appear in court for cross-examination, is 
within his legal discretion,and will not be disturbed 
on appeal... Succession of Reiger, S. C. La., Feb. 


9, 


19. ExEcUTOR.—General Power to Employ a Clerk. 
—The general powers of an executor include the 
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engagement of clerks to keep the books of the es- 
tate, and to carry on its affairs. These general 
powers are not restricted by the fact that the exec- 
utor has received a legacy under the will, unless it 
be apparent from the terms of the testament that 
the legacy was intended as compensation for special 
services. Young v. Rattray, Quebec Q. B., Dec. 
6, 1884; 8 Montreal Leg. News, 10. 


20. FOREIGN CORPORATIONS.—Jn what Counties 
Sued under Texus Statute.—aA foreign corporation 
that carries on business in the State of Texas may 
be sued in the county where its local agent con- 
ducts such business by service on him. Anger- 
hoeffer v. Bradstreet Co.,U. S. Cir. Ct., Tex. E. 
D., Dec. 1, 1884; 22 Fed. Repr. 305. 


21. FRAUDULENT CONVEYANCES. — Illegal Prefer- 
ences—Remedy\by Injunction and Seizure—Prior- 
ties Between Creditors and Recorded Mortgage— 
Lis Pendens as to one Creditor Operates in Favor 
of all.—An insolvent merchant of Richmond, Vir- 
ginia, in consideration of extensions by a creditor, 
promises that he will give no preferences against 
the creditor. The promise is made while a secret 
deed of preference is already executed. Finally, 
the insolvent writes to the creditor,who is afterward 
complainant, asking the withdrawal from bank of a 
note about to fall due, and repeats the promise that 
no preference will be given against him, and the 
note is withdrawn; yet, in a few days, the nsolven} 
makes a deed giving a large preference against com- 
plainant. This deed is not recorded, and the in- 
solvent merchant continues his business with open 
doors. The complainant, hearing by some means 
of this deed, filed his bill, charging fraud as to 
himself on the facts, alleging that the deed is not 
recorded, andjis null and void under the laws of 
Virginia, as against creditors, until recorded; ask- 
ing an injunction against all interference with the 
goods of the insolvent, and that the marshal may 
take immediate possession of the goods. This or- 
der was granted, and at a subsequent date a re- 
ceiver was appointed. The marshal took posses- 
sion of the goods, and afterwards, on the same day, 
the deed was recorded. Held, that the deed was 
fraudulent as to complainant, and as to all credit- 
ors, and must be set aside as to the preferred cred- 
itor, whether he had a knowledge of the fraud or 
not. Held, that under the statutes of Virginia, the 
order of injunction and seizure was proper, and 
that the lis pendens of the complainant creditor 
took precedence of and invalidated the recording 
of the deed as to defendants. Shufeldt v. Jenkins, 
U. 8. Cir. Ct., Va. E. D., October, 1884, 22 Fed. 
Rep. 359. 


22. GRANT OF LAND FOR SCHOOL HOUSE.—Rever- 
version to Grantee.— A lot on which a school 
house had been previously erected under a verbal 
agreement was conveyed toaschool board which 
was to maintain a public school thereon. On the 
building of a new school house on another lot the 
old one was used as a residence for the janitor 
rent free. Held, that the lot reverted to the 
grantor. “‘And” construed to mean “or.” Court- 
ney v. Keller, 8. C. Pa., Nov. 13, 1884; 15 Pittsb. 
L. J. (N. 8.) 215. 


23. INJUNCTION BOND. — Damages — Dissolution 
through Events Subsequently Occurring.—It is an 
essential condition precedent for the recovery of 
damages on a bond furnished for an injunction, 








that the injunction be decided to have been wrong- 


fully obtained. A judgment which recognizes that 
an injunction was properly sued out and which 
dissolves it, owing to the happening of events sub- 
sequently occurring, is not one deciding that the 
injunction was wrongfully obtained and cannot 
serve as a foundation for a claim in damage 
Butchers’ Union v. Howell, 8. C. La., Feb. 9, 1885. 


24. INSURANCE. — Waiver of Condition by Actual 
Knowledge and Receipt of Premium—Positive and 
Negative Testimony.—In an action on a policy of 
insurance, the act of the insurer who has knowl- 
edge of an increase of risk by a change of use of 
the insured premises without objecting to the same, 
or canceling the policy, will be construed as a 
waiver of his right of forfeiture of the contract, by 
reason of such increase of risk. Parol testimony 
is admissible to show such waiver, although the 
policy contained a clause requiring the agreement 
of the insurer to be indorsed on the policy. Ifthe 
insurer, after knowledge of the increase of risk, 
continues to receive premiums, he will be held to 
have waived the forfeiture. Story v. Insurance 
Co., 8. C. La., Feb. 9, 1885. 


25. Law OF CaNnaba—Right of Barrister to Sue for 
Fees — Professional Remuneration. — Where a 
skilled practitioner is, by law, and the custom of 
his profession, entitled to claim and recover pay- 
ment for his professional work, those who engaged 
his services must be held to employ him upon the 
usual terms according to which such services are 
rendered, in the absence of any stipulation to the 
contrary; and where the contract of employment is 
silent as to remuneration, it must be taken to be an 
implied condition that he is to be remunerated for 
his services upon the same terms upon which they 
are usually rendered. The Canadian Government 
at Ottawa, in the province of Ontaria, retained the 
respondent, a member of the Quebec Bar, to act as 
their couusel before a commission sitting at Hali- 
fax, in Nova Scotia. By the law of Quebec, a 
member of the Bar is entitled to sue for his fees, 
but in Ontaria and Nova Scotia the English rule 
prevails, and he cannot do so. Held, (affirming 
the judgment of the court below), that the res- 
pondent could recover as upon a quantum meruit 
in respect of the services rendered by him. Reg. 
v. Doutre, Eng. Priv. Council, July 12, 1884; 51 L. 
T. (N. 8.) 717. 


26. ManpaMus.—To Inferior to Try Cause.—A 
mandamus will not lie to compel an inferior appel- 
late court to reinstate and try a cause before it, 
which was dismissed on the ground that the record 
brought up is not submitted in the form prescribed 
by the rules of the court. State v. Judges, S.C. 
La., Feb. 9, 1885. 


27. MARRIAGE.— Of Insane Person Impeachable Col- 
laterally .—By the provisions of Maine, R. S. c. 59, 
§ 2, no insane person is capable of contracting mar- 
riage; and by Maine R. S. c. 60, § 1, the marriage of 
an insane person, when solemnized in this state is 
absolutely void. When, inthe trial of an action 
for the recovery of pauper supplies, the validity 
of an alleged marriage becomes material, it may 
be impeached by proving the insanity of one of the 
parties thereto, when the marriage was solemnized 
in this State. Inhabitants of Unity v. Inhabitants 
of Belgrade, 8S. C. Me., Oct. 15, 1884; 76 Me. 419, 
(Adv. Sheets). 
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XUM 


28. MARRIED WOMAN. —Life Estate — Election — 


Restraint upon Anticipation.—A_testatrix who 
was donee of a power of appointment amongst the 
children of J. W., by her will and codicils exer- 
cised such power in favor of persons, some of whom 
were objects of the power, and also in favor of oth- 
ers who were not, and also gave to two of the ap- 
pointees, who were married women, and children 
of J. W., certain property of her own for life with- 
out restraint on anticipation. The question arose 
whether the above-mentioned married women 
could be put to their election. Held, that, in the 
case of a married woman to whom a life interest 
with a restraint on anticipation is given by the 
same instrument as that which giyes rise to a ques- 
tion of election, the doctrine of election does not 
apply, as the nature of her interest in the property 
to be relinquished by way of compensation has, by 
the terms of the instrument, been made inaliena- 
ble. Re Wheatley, Eng. High. Ct., Ch. Div., July, 
1884; 51 L. T. (N. S.) 681. 


29. PATENTS FOR INVENTIONS. —'Novelty — Pre- 
sumption from Grant of Letters—Burden of Proof. 
—Evidence of doubtful probative force will not 
overthrow the presumption of novelty and origin- 
ality arising from the grant of letters patent for an 
invention. The defense of want of novelty or orig- 
inality must be made out by proof so clear and 
satisfactory as to remove all reasonable doubt. 
Am. Bell Telephone Co. v. People’s Telephone 
Co., U. Cir. Ct. N. Y. S. D., Dec. 1, 1884; 22 Fed. 
Repr. 309. 


i . Right of Employee to Royalties 
who Uses His Invention in his Employer's 
Business. — An employee who is theowner of 
a patent cannot introduce his patented de- 
vice into his employer’s business, without 
the employee’s consent,and without a spec- 
ial agreement to pay him, and afterwards de- 
mand royalties or profits and damages for the use 
of such device, especially where the invention has 
been developed and brought to a practical condi- 
tion at the expense of the employer. Barry v. 
Crane Bros. Manfg. Co., U. 8. Cir. Ct. Ill. N. D., 
Nov. 10, 1884; 22 Fed. Rep. 396. 


30 





31. PLEADING IN ACTION FOR PENALTIES—Aver- 
ment of Corporate Evxistence.—In penal actions 
the declaration must present a case strictly within 
the provisions of the statute, directly averring 
every essential .fact, instead of leaving it to 
be gathered by argument or inference. In an 
action against a railroad corporation to recover the 
penalty prescribed by Maine R. S., (1871) ¢. 46, 
§ 28, as amended by Maine st. 1872, ¢. 16, for not 
making “‘a return of the names of all its stockhold- 
ers, their residence, the amount of stock owned by 
each, and the whole amount of stock paid in,’ an 
allegation that the “defendant corporation is and 
for a long time has been a corporation duly organ- 
ized, and existing under the laws of this State,’ 
does not sufficiently aver the material fact that any 
stock was ever issued. Statev. Androscoggin R. 
Co., 8. C. Me., Oct. 15, 1884; 76 Me. 411 (Adv. 


Sheets). 


32. PLEaApDING—Requisites of Plea of Coverture in 
Abatement.—In a plea of coverture in abatement, 
the allegations recognized as necesary are,|that of 
coverture at the time of the commencement of the 
action and its continuance by the continued life of 





the husband up to the time of filing the plea. _At- 
wood v. Higgins, 8. C. Me., Oct. 21, 1884; 76 Me., 
423 (adv. sheets). 


33. RAILROAD CORPORATION — Injunction te Re- 
strain Interference with Facilities of Express 
Company in Case of Interstate Railway.—An in- 
junction may be granted by the Circuit Court of 
the United States to restrain a railroad corpora- 
tion, one part of whose line is in a foreign country 
and the other in a State, from interfering with the 
facilities enjoyed by an express company, and from 
refusing to receive and transport its messengers 
and express matter for reasonable and just com- 
pensation over that part of the road within the 
State. Southern Express Co. v. St. Louis, etc., 
Ry. Co.,10 Fed. Rep. 210, followed; Fargo v. Red- 
Jield, U. 8. Cir. Ct., Vt. D. Nov. 29, 1884; 22 Fed. 
Rep., 3738. 


34. TAXATION—Rolling Stock of Foreign Railroad 
Corporation, where Taxable.—The rolling stock 
owned by a railroad company incorporated under 
the laws of one State, and employed in operating 
railroads leased by it in another State, is personal 
property, and taxable to the road in the State of 
its domicile and not in the State where it is so 
used. Baltimore, etc., R. Co. v. Allen, U.S. Cir 
Ct., Va. W. D. Aug. 30, 1884; 22 Fed. Rep., 376. 


35. - Baltimore & Ohio Railroad Company.— 
Taxation under Virginia Statute.—The Baltimore 
& Ohio Railroad Company is a foreign corporation, 
and its rolling stock, used in operating leased 
roads in the State of Virginia, is not liable to taxa- 
tion under the laws of that State.—Jbid. 





36. TRUSTEES—Liability of, for Negligence in Mak- 
ing Bad Investments.—A trustee advanced trust 
moneys’to a brick-building firm upon the security 
of a first mortgage of their premises, freehold and 
leasehold, and some of the plant. In so doing he 
acted upon the advice of his solicitor, and upon a 
favorable report and valuation made by a respect- 
able firm of architects and surveyors. A bank of 
good standing, moreover, consented to postpone a 
charge of theirs to his mortgage. The mortgagors 
failed three years afterwards, whereby their lease 
of that part of the property upon which was most 
of the clay and shale necessary for the carrying on 
of the business, became forfeited. The remainder 
of the property proved unsaleable, and rapidly 
went to ruin. An action was subsequently brought 
by the cestuis que trust to make the trustee liable 
for the loss sustained by them, and it appeared 
that the report and valuation proceeded, ex facie, 
in some respects upon faulty principles. Held, 
nevertheless, applying the rule stated in Re God- 
Srey; Godgrey v. Faulkner, 48'L. T. Rep. N. 8. 
853; 23 Ch. Div. 483; that the trustee had acted as 
a prudent man would have acted in dealing with 
his own property, and was therefore not liable. 
Re Pearson, Eng. Ch. Div., June 24, 1884; 51 L. 
T. (N. S.) 692. 
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QUERIES AND ANSWERS. 








[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in t he form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


10. A sues B in Federal court, and has the marshal 
attach B’s goods. B has other creditors, but the 
Federal court has not jurisdiction of their claims. 
What is the proper course for them to pursue in order 
to subject the excess of B’s property to the payment of 
their claims—garnish the marshal, or does the Federal 
court, by virtue of its having the property in its custo- 
dy, have jurisdiction, regardless of amounts or resi- 
dence? os @)'s 





11. A chattel mortgage provided that mortgagee 
might take possession of property “and sell the same 
at public auction.”” Deputy sheriff acted as agent and 
auctioneer of the mortgagee and knocked off the prop- 
erty to one C. Auctioneer asked C to pay the cash, as 
it was previously announced that the sale was for cash. 
C could not pay. Auctioneer was then instructed by 
mortgagee to turn over property to H, the next high- 
est bidder on the ground, that the bid of C was nota 
cash bid, and that really the next highest bidder (25 
cents lower than C), was the highest cash bid. H had 
left the ground, but was found in a few minutes one 
block distant, and took the property on being notified 
by auctioneer that he was the highest cash bidder. 
Was this an “auction sale” within the provision of the 
mortgage above set out. K. A. P. 

Shenandoah, Iowa. 


| QUERIES ANSWERED. 


12. I notice in the CENTRAL LAW JOURNAL of Jan. 
16th, a reference to a decision of the Supreme Court of 
Wisconsin, in which case the court held that an assign- 
ment made by a partnership firm, reserving to them- 
selves such articles as were exempt from sale under 
execution, was not on the account of such reservation, 
void for uncertainty, inasmuch as a partnership, would 
not be entitled to exemptions. Can you cite me to an 
authority where it is held that such reservation, by a 
person who is entitled to his exemptions, will vitiate 
the assignment? I know of no such decision. But the 
opinion in the Wisconsin case looks as though the court 
would so hold were the facts different. 

Arkadelphia, Ark. R. D. H. 


Answer. Yes we can; but there is no sense in it, 
and it is overruled: Sugg v. Tillman, 2 Swan, (Tenn.) 
208; overruled by McCord v. Moore, 5 Heisk. (Tenn.) 
734.—[Eb. 





13. Sec. 957, Rev. Stat. Mo. provides that any cor- 
poration which. failed to comply with provisions of 
§ 926, on or before Jan. Ist, 1880, should cease to exist. 
Can the question be raised in a collateral proceeding? 
Can it be inquired into in any other than a direct pro- 
ceeding to forfeit charter? Give authorities. J. 


Answer. Every lawyer knows that it cannot. The 
forfeiture of a franchise is a judicial act, which cannot 
be performed by the legislature. Whether a corpora- 
tion has lost its right to exist by failing to comply with 
§ 926, is a question upon which it has a right to be 
heard, and quently it t be tried in a’collat- 








eral proceeding to which the corporation is not a party. 
Must we cite an authority to prove this? If so, see par. 
6 of Digest of recent decisions in this number. 

Eb. 








JETSAM AND FLOTSAM. 


JUDICIAL LONGEVITY.—The year 1885 finds no less 
than four English judges still actively pursuing their 
judicial labors after attaining the age of fourscore 
years. They are Vice-Chancellor Bacon, who is in his 
eighty-seventh year; Judge Petersdorff, in his eighty- 
fifth; Judge Hulton, in his eighty-third; and Judge 
Bayley, of the Westminster County Court, also in his 
eighty-third year. For the first time the judges of the 
County Courts in England and Wales occupy,by virtue 
of Her Majesty’s recent warrant under the sign manual, 
a special place in the Table of Precedence, where they 
are placed next after knights bachelors, thus displac- 
ing the sergeants-at-law.—Law Times (London). 


POINTS FOR THE DEFENDANT.—At the annual din- 
ner of the Boston Bar Association at the Hotel Ven- 
dome on February 5, the menu card was in the form of 
a brief, in an action entitled “Boston Bar Association 
vy. Hotel Vendome.” The character of the “‘points for 
the defendant”’ may be judged from these two courses: 

I. 
A DOUBLE DISTRESS. 
Amontillado. 
1. Green Turtle, aux quenelles. 
2. Consomme, printaniere royale 
“Expressio unius est exclusio alterius.”’ 
Jordan v. Dennis, 7 Met. 591. 


III. 
CHANGES OF VENUE. 


Pommery & Greno. 

a. Broiled Potomac River Shad, sauce Bernaise. 
6. Filet of Red Snapper, au gratin, a l’Italienne. 
c. Sliced Tomatoes—Potatoes a la Parisienne. 

“Mala pronunciatio non nocet.” 

See Hooker’s Reports; also Fisher’s Digest. 
Defendant “sets up” Pommery & Greno as a special 
traverse, absque Hock. 


It closed thus: “‘ Vox et preterea nihil. J. W. Wol- 
cott for defendant.” This unique bill of fare ‘was de- 
signed by Clement K. Fay, Esq. 


“TOO MUCH DE PropRIO.—Lord Bacon, in his paper 
on the “Amendment of the Common Law,” wrote :— 
“Great judges are unfit persons to be reporters; for 
they have either too little leisure or too much author- 
ity, as may appear well by those two books, whereof 
that of my Lord Dyer is but a kind of note-book, and 
those of my Lord Coke hold too much de proprio.” 


No GENTLEMAN. —In Nash v. Buttersby, 2 Ld: 
Raym. 986, and 6 Mod. 80, the plaintiff declared with 
the addition of gentleman. The defendant pleaded in 
abatement that the plaintiff was no gentlemen. ‘The 
plaintiff demurred, and it was ill; for, said the court, 
it amounts to a confession that the plaintiff is no gen- 
tleman, and then not the person named in the count. 
He should have replied that he is a gentleman. 


Eas TOO CLOSE TOGETHER.—The late John Rea, 
of Belfast, who defended Mr. Biggar, M. P., at Sligo, 
did not entertain the highest opinion of magisterial 
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wisdom. In the course of an interminable speech be- 
fore a local stipendary, he was interrupted with the 
remark, “You may speak till midnight; Mr. Rea, but I 
assure you all you say simply enters into one of my 
ears and goes out of the other.” To which Mr. Rea 
retorted, “I have always been distressed by the suspi- 
cion that there is nothing between your worship’s ears 
to intercept anything!” 


THE TEMPLE CHURCH.—The Temple Church, which 
is now, by permission of the Benchers, open for in- 
spection from 10 to 1, and 2 to 4 daily (except Satur- 
days), has always been an object of great interest to 
visitors to this country, and more especially to Ameri- 
eans. The oldest part of this ancient structure was 
finished in 1185, when it wa8 consecrated by Heraclius, 
Patriarch of Jerusalem, who had come to England to 
solicit the aid of King Henry II. on behalf of the 
Knights Templars in Palestine, who had some time be- 
fere suffered an overwhelming defeat at the hands of 
Saladin. In 1845 the roof of the building was re-deco- 
rated and the whole church was restored, at a cost, it 
is said, of 170,000. The Temple Church is the largest 
of the four remaining round churches in England, 
built in imitation of the Round Church of the Holy 
Sepulchre at Jerusalem, the others being at Cambridge, 
Northampton, and Maplestead in Essex.—Law Times 
(London). 


CONTEMPT OF COURT.—On Monday, in the City of 
London Court, Messrs. Burrell and Glass, provision 
merchants, of Bartholomew-close, trading as G. Bur- 
rell & Co., sued Edward Bluck, who had been in their 
service, to recover £5 damages by way of penalty for 
leaving their employment without notice. The answer 
to the claim was that the defendant was only engaged 
for piecework, and that at the time he was absent from 
duty he was suffering from illness, and had so inti- 
mated to the plaintiffs by letter. Mr. Thomas Glass, 
the managing partner of the plaintiffs’ firm, was called 
to prove that the defendant told him he was working 
elsewhere at the time he alleged that he was indisposed. 
Mr. Commissioner Kerr held that as the agreement 
was only verbal and for piece-work no notice was re- 
quired, and therefore found for the defendant. Mr. 
Glass: I ask your Honor to hear me before you so de- 
cide. The Commissioner: I won’t hear any more of 
this case. Mr. Glass: You won’t? Well, it won’t im- 
prove your position as a judge of the city. The Com- 
missioner: Take care what you say, sir. Mr. Glass: I 
tell you what I mean. It won’t improve your position 
as a judge. The Commissioner: Unless you withdraw 
that remark I shall impose a fine of £5 upon you. Mr. 
Glass: Then I shall be very glad to pay. It will relieve 
my conscience, and won’t enlarge you. The Commis- 
sioner: I convict you of having insulted the court, and 
fine you £5. Mr. Glass: I don’t object to that, but I do 
object to being boxed up in this way. In paying it I 
submit to you with deference. You will not object to 
my check, I suppose? The Commissioner: You had 
better go, Sir. Mr. Glass then left the court.—Law 
Times (London). 


MORE LI[E]GAN.—We hear the statement on the 
streets that the ligan which we published about Mis- 
souri in a former number (ante, p. 140) was literally 
true. Ifthat was true, perhaps this, which comes 
from the same source, may also be true:—‘*The papers 
had an account the other day, of the assassination of 
one of the notorious Alsup family, of Douglas County, 
Mo. This reminded me of the murder trial of the 
elder Alsup, who was the terror of Southwest Missouri, 
and at the time a very influential politician. He was 
tried in Webster County on the charge of murder in 





the second degree before a judge named Heckert and a 
jury. The jury returned a verdict of guilty of man- 
slaughter in the third degree. When the jury had re- 
tired, the judge, in a trembling voice, said: ‘Mr. 
Sheriff, have the prisoner stand up until sentence is 
passed upon him.’ After Alsup stood up, His Honor 
continued: ‘Have you anything to say why sentence 
should not be passed upon you?’ ‘Only this, Judge,’ 
said the prisoner, cooly, ‘if you sentence me I will cut 
your heart out.’ ‘His Honor took out his handker- 
chief, blew his nose, looked at the ceiling, and then 
turning to the sheriff, said: ‘Mr. Sheriff, this man is a 
very bad egg; I guess you had better turn him loose,’ 
and Alsup walked out a free man.”’ 


The following comes from a different source, but is 
perhaps equally authentic: “‘ ‘You think he stole those 
horses? ‘No doubt of it,’ replied the prosecuting attor- 
ney. ‘Whydidn’t you examine him and find out?’ 
‘No hurry; he will be here for some time. I thought I 
would wait until the men got through.’ ‘Through 
what? ‘Hanging him.’ ”—Graphic. 


It is, however, an actual fact that a Missouri justice 
of the peace drew up the following alfreddavid:— 


THE STATE OF MISSOURI ) 


Vv. 
CLARK LONG. j 


Wm Ham, upon his oath says that Clark Long on the 
9th day of August, 1880, at the said county of Wayne, 
in the State of Missouri, and Informs the Justice that 
the said Clark Long did unlawfully asalt the said Wil- 
liam Ham with the intent To Kill By Drawing a Re- 
volver and unlawfully Theating to Shoot him and if he 
sayd Enything he would be a dead Tiner Against the 
Peace and Dignety of the State. 

Subscribd an sworen to before the august 9 the 1880° 

JOHN A. RANDALL, J. P. W. B. Ham. 


DIVORCE UNDER THE ROMANs.—In Ancient Rome, 
under the republic divorce became more frequent with 
the decadence of manners. But Ceser, Octavius, An- 
thony, etc., contracted marriage even three, four and 
five times. Indeed, matters were so bad in Rome that 
it was considered an honor during her lifetime for a 
woman to have but one husband. A model epitaph on 
the grave of a Roman matron set forth that her life 
was “pious and exemplary, and that she had only one 
husband.” Juvenal tells us how a lady could change 
her husband eight times in five years; and St. Jerome 
relates the spectacle could be witnessed at Rome of a 
woman who died, having had twenty-two husbands. 
The good father might have added, her last bride- 
groom had been divorced twenty-one times; the State 
paid the expenses of this curious marriage, and when 
the woman died, she was decreed a public funeral. 
The conquest of Gaul by the Romans introduced the 
institution of divorce. Basine quitted the King of 
Thuringia, for Chilperic, King of Soissons, divorced 
his wife, Theodora, because she was not a Christian. 
In Russia, when a husband and wife cannot get on to- 
gether, they take a napkin, each holding an end, and 
having broken a cake in two, proceed to a cross-roads, 
and there, in the presence of some people, tear the 
napkin to tatters, till the smallest morsel remains in 
the fingers, incapable of further subdivision. If, after 
this mutual tearing process, they are not reconciled, 
each takes a different road, and the tribunal pro- 
nounces the divorce.—Providence Press. 


CounTRY LAWYERS.—A city physician has many 


advantages by his large circle of acquaintance and s0- 
cial connection over one born in the country, but a 
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city lawyer can never claim such preference. The 
former will meet a larger practice as the wives and 
children of the rich in cities more often call a doctor, 
while the poor make their own medicine. With alaw- 
yer the case is reversed. The rich men of large cities 
have their counsel hired by the year, and no matter 
how large their business, no young man can expect to 
control it until he has become established, not only as 
a graduate, but as a faithful and skillful man in special 
eases. He must either win or be counted a failure in 
court cases. A poor young lawyer starting in a city, 
has but one dream of preferment, he must win and 
win often. The city friend will have his diversions— 
dances and parties with a thousand and one means of en- 
joyment. The country lawyer in town willignore most 
of them and rely on his court victories for distinction. 
From the first case to the last he throws his soul into 
the contest, dreams of it, thinks of it, reasons of it 
when alone, goes to court brim full of it, speaks of it 
so earnestly, that, like the tongues of dying men, it 
compels attention by deep harmony. Country lawyers 
have long been known as industrious. When they 
move to the city, as did Gordon, Brown, Hendricks 
and McDonald, of Indiana, Van Armon, Swett and 
Lincoln, of Illinois, Beach, Shaffer and Pryor, of New 
York, or Butler, of Massachusetts, they carry their 
courage into court, imbedded and coined in their very 
being, through a life of early hardship, with one long 
line of contest, beyond the reach of easy access to many 
books, they commit all the more thoroughly the prin- 
ciples of common law and evidence, and mass their 
forces in solid columns. Wealthy lawyers are of all 
men the most hindered and delayed in starting, by the 
very reason of their riches. They will spurn the small- 
er courts and wait for respectable practice, which 
comes only to such as are ready to do it successfully 
and never as an experiment, and of all men best drilled 
in general practice the village lawyers on the inland 
county seats are the most ready, most apt and most 
earnest and win their cases the oftenest. 
J. W. DONOVAN. 


Sir MATTHEW HaLe.—Lord Campbell says: “In the 
list of our great magistrates there is no name more 
venerated than Hale. * * * * His qualifications as 
a judge always shone with lustre in proportion as the 
occasion called forth their display. * * * * He was 
not only above the suspicion of corruption or undue 
influence, but he was never led astray by ill-temper, 
impatience, haste, or a desire to excite admiration.” 
Sir Samuel Shepherd mentions him as “the most 
learned man that ever adorned the bench.” 


JOSEPH W. DoNOvaAN.—The Detroit Evening News 
(circulation over 40,000), contains the following sketch 
ofa lawyer not unknown to the readers of this journal. 
“Joseph W.Donovan was born in Toledo forty-two years 
ago, and removed with his parents to a farm near 
Jonesville, Mich., when four years of age. He learned 
the joiner’s trade and worked at it for means to take a 
course of study in the Jonesville academy. On gradu- 
ating he returned to the farm and worked diligently for 
a year, earning money enough to enable him to take a 
course of law lectures. Mr. Donovan likes to recount 
his struggles at that time, and exhibits a carefully pre- 
served affidavit of two prominent Hillsdale farmers, 
certifying that the last day he worked on a farm he 
husked_ninety-one bushels of corn. He finished his 
law studies in F. A. Baker’s office, Detroit, was ad- 
mitted to practice in 1870, and opened an office for 
himself with a bulletin board on top of a dry goods 
box for a desk, and a library of less than half a dozen 





books. In three months he struck a bonanza. A wo 

man at Ionia who had $7,000 insurance on her life died 
suddenly, and her husband was accused of poisoning 
her to get the money. The company’s attorney in De- 
troit sent the ambitious young lawyer to look after the 
case, and he handled it so skilfully that the court de- 
clared the policy void, and the man skipped to avoid 
arrest. The company thought they saw a useful man, 
and employed J. W. at $5,000 a year to conduct their 
law business. He remained with them a year, travel- 
ing all over the United States and Canada, and then 
settled down to practice, politics and literary work in 
Detroit. He is a good campaign speaker, and has been 
twice an unsuccessful candidate for prosecuting attor- 
ney. In 1881 he published ‘Modern Jury Trials,’ and 
in 1883 ‘Trial Practice.’ Now has another work in the 
hands of the printers and a fourth in manuscript. Mr. 
Donovan is a well-built, military looking man, dresses 
well, and wears a full, neatly trimmed brown beard. 
He is a hard student and writes his books at night, 
after office hours.” 


AN ENTERPRISING SON-IN-LAW.—Mr. Frank Man- 
tell Adams, the enterprising barrister who recently 
married Miss Mildred Coleridge, despite the opposition 
of her relatives, has begun an action for libel against 
his father-in-law, Lord Coleridge, Chief Justice of En- 
gland. Mr. Adams says that the libel of which he now 
complains is even more atrocious than the one for 
which he felt compelled to prosecute Mr.Bernard Cole- 
ridge, and that he is in honor bound to bring the pres- 


ent action, in order to protect the reputation of his wife. 
‘ 


SLIGHTLY MISTAKEN.—The CENTRAL Law JouR- 
NAL is mistaken in supposing that Judge Davis under- 
took to punish Mr. Field for contempt in the Tweed 
ease. Mr. Field was out of the country at the time 
but on his return published a letter in this journal ex- 
pressing his contempt for the conduct of Judge Davis, 
and inviting him to commit him. Of course the invi- 
tation was not accepted. Weare only sorry that Mr. 
Field was not included among the contemptuous law- 
yers. If he had been; there would probably have been 
music in the air.—Albany Law Journal. 


AN ANTI-ELOPEMENT Law.—A bill is before the 
legislature of New York to prevent people from run- 
ning away and getting married when they are too 
young. The Albany Times says of it: “It places it in 
the discretion of the magistrate or minister to deter- 
mine whether the parties are under age or not, and 
makes any violation of the act a misdemeanor. This 
measure is induced no doubt by the great number of 
youthful elopements which have occurred in recent 
years, and at first glance it would appear to be a very 
salutary step. But Mr. Arnold should amend his bill 
so as to provide that both elopers shall be held until all 
inquiries as to the circumstances of each can be satis- 
factorily answered—till the young man can show that 
he has an income of at least $6. a week and has no wife 
living, and the young woman can show that she can 
sew and cook, as well as play on the piano. 


WILL RUIN THEIR BUSINESS.—The proposed ex- 
tradition treaty with Canada will doubtless redound to 
the benefit of banks and other wealthy corporations in 
the United States, but it will ruin the business of the 
Canadian hotels and boarding-houses which have hith- 
erto thriven upon the patronage of the numerous 
refugees from over the border.—Charleston News and 
Courier. 











